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VIRGINIA REGISTER INFORMATION PAGE

THE VIRGINIA REGISTER OF REGULATIONS is an official state
publication issued every other week throughout the year. Indexes are
published quarterly, and are cumulative for the year. The Virginia
Register has several functions. The new and amended sections of
regulations, both as proposed and as finally adopted, are required by law
to be published in the Virginia Register. In addition, the Virginia
Register is a source of other information about state government,
including petitions for rulemaking, emergency regulations, executive
orders issued by the Governor, and notices of public hearings on
regulations.

ADOPTION, AMENDMENT, AND REPEAL OF REGULATIONS
An agency wishing to adopt, amend, or repeal regulations must first
publish in the Virginia Register a notice of intended regulatory action; a
basis, purpose, substance and issues statement; an economic impact
analysis prepared by the Department of Planning and Budget; the
agency’s response to the economic impact analysis; a summary; a notice
giving the public an opportunity to comment on the proposal; and the
text of the proposed regulation.

Following publication of the proposal in the Virginia Register, the
promulgating agency receives public comments for a minimum of 60
days. The Governor reviews the proposed regulation to determine if it is
necessary to protect the public health, safety and welfare, and if it is
clearly written and easily understandable. If the Governor chooses to
comment on the proposed regulation, his comments must be transmitted
to the agency and the Registrar no later than 15 days following the
completion of the 60-day public comment period. The Governor’s
comments, if any, will be published in the Virginia Register. Not less
than 15 days following the completion of the 60-day public comment
period, the agency may adopt the proposed regulation.

The Joint Commission on Administrative Rules (JCAR) or the
appropriate standing committee of each house of the General Assembly
may meet during the promulgation or final adoption process and file an
objection with the Registrar and the promulgating agency. The objection
will be published in the Virginia Register. Within 21 days after receipt
by the agency of a legislative objection, the agency shall file a response
with the Registrar, the objecting legislative body, and the Governor.
When final action is taken, the agency again publishes the text of the
regulation as adopted, highlighting all changes made to the proposed
regulation and explaining any substantial changes made since
publication of the proposal. A 30-day final adoption period begins upon
final publication in the Virginia Register.

The Governor may review the final regulation during this time and, if he
objects, forward his objection to the Registrar and the agency. In
addition to or in lieu of filing a formal objection, the Governor may
suspend the effective date of a portion or all of a regulation until the end
of the next regular General Assembly session by issuing a directive
signed by a majority of the members of the appropriate legislative body
and the Governor. The Governor’s objection or suspension of the
regulation, or both, will be published in the Virginia Register. If the
Governor finds that changes made to the proposed regulation have
substantial impact, he may require the agency to provide an additional
30-day public comment period on the changes. Notice of the additional
public comment period required by the Governor will be published in the
Virginia Register.

The agency shall suspend the regulatory process for 30 days when it
receives requests from 25 or more individuals to solicit additional public
comment, unless the agency determines that the changes have minor or
inconsequential impact.

A regulation becomes effective at the conclusion of the 30-day final
adoption period, or at any other later date specified by the promulgating
agency, unless (i) a legislative objection has been filed, in which event
the regulation, unless withdrawn, becomes effective on the date
specified, which shall be after the expiration of the 21-day objection
period; (ii) the Governor exercises his authority to require the agency to
provide for additional public comment, in which event the regulation,

unless withdrawn, becomes effective on the date specified, which shall
be after the expiration of the period for which the Governor has provided
for additional public comment; (iii) the Governor and the General
Assembly exercise their authority to suspend the effective date of a
regulation until the end of the next regular legislative session; or (iv) the
agency suspends the regulatory process, in which event the regulation,
unless withdrawn, becomes effective on the date specified, which shall
be after the expiration of the 30-day public comment period and no
earlier than 15 days from publication of the readopted action.
A regulatory action may be withdrawn by the promulgating agency at
any time before the regulation becomes final.
FAST-TRACK RULEMAKING PROCESS
Section 2.2-4012.1 of the Code of Virginia provides an exemption from
certain provisions of the Administrative Process Act for agency
regulations deemed by the Governor to be noncontroversial. To use this
process, Governor's concurrence is required and advance notice must be
provided to certain legislative committees. Fast-track regulations will
become effective on the date noted in the regulatory action if no
objections to using the process are filed in accordance with § 2.2-4012.1.
EMERGENCY REGULATIONS
Pursuant to §2.2-4011 of the Code of Virginia, an agency, upon
consultation with the Attorney General, and at the discretion of the
Governor, may adopt emergency regulations that are necessitated by an
emergency situation. An agency may also adopt an emergency
regulation when Virginia statutory law or the appropriation act or federal
law or federal regulation requires that a regulation be effective in 280
days or less from its enactment. The emergency regulation becomes
operative upon its adoption and filing with the Registrar of Regulations,
unless a later date is specified. Emergency regulations are limited to no
more than 18 months in duration; however, may be extended for six
months under certain circumstances as provided for in § 2.2-4011 D.
Emergency regulations are published as soon as possible in the Register.
During the time the emergency status is in effect, the agency may
proceed with the adoption of permanent regulations through the usual
procedures. To begin promulgating the replacement regulation, the
agency must (i) file the Notice of Intended Regulatory Action with the
Registrar within 60 days of the effective date of the emergency
regulation and (ii) file the proposed regulation with the Registrar within
180 days of the effective date of the emergency regulation. If the agency
chooses not to adopt the regulations, the emergency status ends when the
prescribed time limit expires.
STATEMENT
The foregoing constitutes a generalized statement of the procedures to be
followed. For specific statutory language, it is suggested that Article 2
(8 2.2-4006 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia be
examined carefully.

CITATION TO THE VIRGINIA REGISTER

The Virginia Register is cited by volume, issue, page number, and date.
29:5 VA.R. 1075-1192 November 5, 2012, refers to Volume 29, Issue
5, pages 1075 through 1192 of the Virginia Register issued on
November 5, 2012.

The Virginia Register of Regulations is published pursuant to Article 6
(8 2.2-4031 et seq.) of Chapter 40 of Title 2.2 of the Code of Virginia.
Members of the Virginia Code Commission: John S. Edwards, Chair;
James M. LeMunyon, Vice Chair, Gregory D. Habeeb; Ryan T.
McDougle; Pamela S. Baskervill; Robert L. Calhoun; Carlos L.
Hopkins; E.M. Miller, Jr.; Thomas M. Moncure, Jr.; Christopher R.
Nolen; Timothy Oksman; Charles S. Sharp; Robert L. Tavenner.

Staff of the Virginia Register: Jane D. Chaffin, Registrar of Regulations;
Karen Perrine, Assistant Registrar; Anne Bloomsburg, Regulations
Analyst; Rhonda Dyer, Publications Assistant; Terri Edwards, Operations
Staff Assistant.
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PUBLICATION SCHEDULE AND DEADLINES

This schedule is available on the Register's Internet home page (http://register.dls.virginia.gov).

Volume: Issue

32:6
32:7
32:8
32:9
32:10
32:11
32:12
32:13
32:14
32:15
32:16
32:17
32:18
32:19
32:20
32:21
32:22
32:23
32:24
32:25
32:26
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33:2
333
334
335

Material Submitted By Noon*

November 2015 through October 2016

Will Be Published On

October 28, 2015

November 10, 2015 (Tuesday)
November 24, 2015 (Tuesday)
December 9, 2015

December 21, 2015 (Monday)
January 6, 2016

January 20, 2016

February 3, 2016

February 17, 2016

March 2, 2016

March 16, 2016

March 30, 2016

April 13, 2016

April 27, 2016
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May 25, 2016

June 8, 2016
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August 31, 2016
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*Filing deadlines are Wednesdays unless otherwise specified.

November 16, 2015
November 30, 2015
December 14, 2015
December 28, 2015
January 11, 2016
January 25, 2016
February 8, 2016
February 22, 2016
March 7, 2016
March 21, 2016
April 4, 2016

April 18, 2016
May 2, 2016

May 16, 2016

May 30, 2016

June 13, 2016

June 27, 2016

July 11, 2016

July 25, 2016
August 8, 2016
August 22, 2016
September 5, 2016
September 19, 2016
October 3, 2016
October 17, 2016
October 31, 2016
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NOTICES OF INTENDED REGULATORY ACTION

TITLE 1. ADMINISTRATION

OFFICE OF THE STATE INSPECTOR GENERAL

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of
the Code of Virginia that the Office of the State Inspector
General intends to consider promulgating 1VAC42-30,
Fraud and Abuse Whistle Blower Reward Fund
Regulation. The purpose of the proposed action is to
establish the criteria for the Fraud and Abuse Whistle Blower
Reward Program and Fund, including eligibility
requirements, award distribution amount, and administration
of the fund. The fund is intended to pay state employees and
citizens of the Commonwealth who witness, have evidence
of, or suspect fraud, waste, and abuse in state agencies and
institutions and report the wrongdoing or abuse. The
regulations define the Fraud and Abuse Whistle Blower
Reward Program and Fund and their administration by the
Office of the State Inspector General.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.
Statutory Authority: § 2.2-3014 of the Code of Virginia.
Public Comment Deadline: December 16, 2015.

Agency Contact: Julie C. Grimes, Communications
Coordinator, Office of the State Inspector General, 101 North
14th Street, 7th Floor, Richmond, VA 23219, telephone (804)
625-3276, FAX (804) 371-0165, or email
julie.grimes@osig.virginia.gov.

VAR. Doc. No. R16-4186; Filed October 26, 2015, 3:39 p.m.

* *

TITLE 12. HEALTH

STATE BOARD OF HEALTH

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of
the Code of Virginia that the State Board of Health intends to
consider amending 12VAC5-490, Virginia Radiation
Protection Regulations: Fee Schedule. The purpose of the
proposed action is to update the regulation, including (i)
amending registration fees for equipment inspected every
three years; (ii) adding three categories and associated fees
for the registration of nonmedical x-ray equipment, such as
baggage, cabinet and analytical, and industrial x-ray
equipment, and (iii) establish associated inspection
frequencies.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.

Statutory Authority: § 32.1-229.1 of the Code of Virginia.

Public Comment Deadline: December 16, 2015.

Agency Contact: Steve Harrison, Director, Division of
Radiological Health, Department of Health, 109 Governor
Street, Richmond, VA 23219, telephone (804) 864-8151,
FAX (804) 864-8155, or email
steve.harrison@vdh.virginia.gov.

VAR. Doc. No. R16-4550; Filed October 26, 2015, 11:02 a.m.

DEPARTMENT OF MEDICAL ASSISTANCE
SERVICES

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of
the Code of Virginia that the Board of Medical Assistance
Services intends to consider amending 12VAC30-120,
Waivered Services. The purpose of the proposed action is to
update the regulation to accommodate changes in the industry
and provide additional options to agencies and families,
including (i) modifying the staff experience requirement by
allowing providers to substitute a quality training program for
nurses in place of the current six months of clinical
experience; (ii) permitting families to use their authorized
private duty nursing hours over the span of a week rather than
limit them to 16 hours of private duty nursing services in a
24-hour period; and (iii) remove the current wording related
to making up or rescheduling of missed hours.

The agency does not intend to hold a public hearing on the
proposed action after publication in the Virginia Register.

Statutory Authority: 8 32.1-325 of the Code of Virginia;
42 USC § 1396 et seq.
Public Comment Deadline: December 16, 2015.
Agency Contact: Emily McClellan, Regulatory Supervisor,
Department of Medical Assistance Services, Policy Division,
600 East Broad Street, Suite 1300, Richmond, VA 23219,
telephone (804) 371-4300, FAX (804) 786-1680, or email
emily.mcclellan@dmas.virginia.gov.

VAR. Doc. No. R16-4359; Filed October 23, 2015, 2:19 p.m.

* *

TITLE 18. PROFESSIONAL AND
OCCUPATIONAL LICENSING

BOARD OF DENTISTRY

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of
the Code of Virginia that the Board of Dentistry intends to
consider amending 18VAC60-20, Regulations Governing
Dental Practice. The purpose of the proposed action is to
amend the requirements for initial licensure and renewal of
licensure to require passage of an examination on the laws
and regulations governing the practice of dentistry. The goal
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Notices of Intended Regulatory Action

of the planned regulatory action is to improve licensee
familiarity with laws and regulations to facilitate compliance,
reduce the number of complaints received, and eliminate
some of the violations the board has found in adjudicating
disciplinary matters.
The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.
Statutory Authority: 88 54.1-2400, 54.1-2709, and 54.1-2729
of the Code of Virginia.
Public Comment Deadline: December 16, 2015.
Agency Contact: Sandra Reen, Executive Director, Board of
Dentistry, 9960 Mayland Drive, Suite 300, Richmond, VA
23233-1463, telephone (804) 367-4538, FAX (804) 527-
4428, or email sandra.reen@dhp.virginia.gov.

VAR. Doc. No. R16-4392; Filed October 23, 2015, 2:20 p.m.

DEPARTMENT OF HEALTH PROFESSIONS

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of
the Code of Virginia that the Department of Health
Professions intends to consider amending 18VAC76-20,
Regulations Governing the Prescription Monitoring
Program. The purpose of the proposed action is to update the
required version for reporting data electronically to the
Prescription Monitoring Program (PMP) and include several
new data elements in the report that have been identified as
useful in tracking information and providing prescriber
feedback reports. The intent of the regulatory action is to
make the PMP an even more useful tool in the effort against
prescription drug abuse in the Commonwealth.

The agency intends to hold a public hearing on the proposed
action after publication in the Virginia Register.
Statutory Authority: § 54.1-2520 of the Code of Virginia.
Public Comment Deadline: December 16, 2015.
Agency Contact: Ralph Orr, Program Manager, Department
of Health Professions, 9960 Mayland Drive, Suite 300,
Richmond, VA 23233-1463, telephone (804) 367-4523, FAX
(804) 527-4470, or email ralph.orr@dhp.virginia.gov.

VAR. Doc. No. R16-4370; Filed October 16, 2015, 1:12 p.m.

BOARD OF PHARMACY

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of
the Code of Virginia that the Board of Pharmacy intends to
consider amending 18VAC110-20, Regulations Governing
the Practice of Pharmacy. The purpose of the proposed
action is to prohibit advertising or soliciting in a manner that
may jeopardize the health, safety, and welfare of a patient,
including incentivizing or inducing a patient to transfer a
prescription absent professional rationale by use of coupons,
rebates, etc. The proposed action responds to a petition for
rulemaking based on a concern about medication safety and

errors because of incomplete drug profiles and drug

utilization reviews.

The agency intends to hold a public hearing on the proposed

action after publication in the Virginia Register.

Statutory Authority: §8§ 54.1-2400 and 54.1-3307 of the Code

of Virginia.

Public Comment Deadline: December 16, 2015.

Agency Contact: Caroline Juran, RPh, Executive Director,

Board of Pharmacy, 9960 Mayland Drive, Suite 300,

Richmond, VA 23233-1463, telephone (804) 367-4416, FAX

(804) 527-4472, or email caroline.juran@dhp.virginia.gov.
VAR. Doc. No. R16-4549; Filed October 23, 2015, 2:24 p.m.

BOARD OF VETERINARY MEDICINE

Notice of Intended Regulatory Action

Notice is hereby given in accordance with § 2.2-4007.01 of
the Code of Virginia that the Board of Veterinary Medicine
intends to consider amending 18VAC150-20, Regulations
Governing the Practice of Veterinary Medicine. Pursuant
to a periodic review of regulations, the purpose of the
proposed action is to amend the regulation to organize
requirements for greater clarity, update the descriptions and
requirements for veterinary establishments consistent with
current practices, and specify rules in accordance with board
interpretation for ease of compliance. Amendments are
intended to make licensure by endorsement less burdensome,
ensure greater accountability and security for prescription
drugs in the interest of public safety, and respond to public
comment about the need for more informed consent in the
performance of surgery and the use of preceptees in a
veterinary establishment.

This Notice of Intended Regulatory Action serves as the
report of the findings of the regulatory review pursuant to
§ 2.2-4007.1 of the Code of Virginia.

The agency intends to hold a public hearing on the proposed

action after publication in the Virginia Register.

Statutory Authority: 88 54.1-2400 and 54.1-3804 of the Code

of Virginia.

Public Comment Deadline: December 16, 2015.

Agency Contact: Leslie L. Knachel, Executive Director,

Board of Veterinary Medicine, 9960 Mayland Drive, Suite

300, Richmond, VA 23233, telephone (804) 367-4468, FAX

(804) 527-4471, or email leslie.knachel@dhp.virginia.gov.
VAR. Doc. No. R16-4496; Filed October 23, 2015, 2:25 p.m.
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REGULATIONS

For information concerning the different types of regulations, see the Information Page.

Symbol Key
Roman type indicates existing text of regulations. Underscored language indicates proposed new text.
Language that has been stricken indicates proposed text for deletion. Brackets are used in final regulations to indicate changes from the
proposed regulation.

TITLE 1. ADMINISTRATION

OFFICE OF THE STATE INSPECTOR GENERAL

Emergency Regulation

Title of Regulation: 1VAC42-30. Fraud and Abuse Whistle
Blower Reward Fund (adding 1VAC42-30-10 through
1VAC42-30-110).

Statutory Authority: § 2.2-3014 of the Code of Virginia.
Effective Dates: October 26, 2015, through April 25, 2017.

Agency Contact: Julie C. Grimes, Communications
Coordinator, Office of the State Inspector General, 101 North
14th Street, 7th Floor, Richmond, VA 23219, telephone (804)

625-3276, FAX (804) 371-0165, or email
julie.grimes@osig.virginia.gov.
Preamble:

Without a regulation that establishes the criteria for the
Fraud and Abuse Whistle Blower Reward Fund, including
eligibility requirements, award distribution amount, and
administration of the fund, persons who witness, have
evidence of, or suspect fraud, waste, and abuse in state
agencies and institutions may be reluctant and unable to
report the wrongdoing or abuse. Such reluctance and
inability to report a wrongdoing or abuse creates an
emergency situation. Section 2.2-4011 of the Code of
Virginia allows an agency to adopt regulations that may be
necessitated by an emergency situation, upon consultation
with the Attorney General, and at the sole discretion of the
Governor.

The emergency regulations define the Fraud and Abuse
Whistle Blower Reward Program and Fund and their
administration by the Office of the State Inspector General,
including (i) eligibility requirements; (ii) amount,
distribution, and process for leftover moneys at the end of
the fiscal year; and (iii) the Fund's establishment on the
books of the Comptroller.
CHAPTER 30

FRAUD AND ABUSE WHISTLE BLOWER REWARD
FUND

1VAC42-30-10. Policy.

A. This chapter defines the Fraud and Abuse Whistle
Blower Reward Fund (Fund) and its administration by the
Office of the State Inspector General (OSIG), including the
Fund's eligibility requirements, reward amount, and reward
distribution; the process for leftover Fund moneys at the end
of the fiscal year; and the Fund's establishment on the books
of the Comptroller.

B. The Whistle Blower Protection Act (WBPA) Program
and Fund were created to:

1. Encourage employees and Commonwealth citizens to
report instances of fraud, abuse, or other wrongdoing
committed within executive branch agencies and nonstate
agencies.

2. Encourage employees and Commonwealth citizens to
report instances of fraud, abuse, or other wrongdoing
committed by independent contractors of state agencies.

3. Provide resources to pay monetary rewards to
employees and Commonwealth citizens who provide
relevant information to the OSIG resulting in recovery of
funds on behalf of the Commonwealth.

4. Provide statutory protection for employees and
Commonwealth citizens who report instances of abuse or
wrongdoing from discrimination or retaliation by state

agencies.
1VAC42-30-20. Definitions.

The following words and terms when used in this chapter
shall have the following meanings unless the context clearly
indicates otherwise:

"Abuse" means an employer's or employee's conduct or
omissions that result in substantial misuse, destruction, waste,
or_loss of funds or resources belonging to or derived from
federal, state, or local government sources.

"Commonwealth” means the Commonwealth of Virginia.

"Employee" means any person who is regularly employed
full time on either a salaried or wage basis, whose tenure is
not restricted as to temporary or provisional appointment, in
the service of and whose compensation is payable, no more
often than biweekly, in whole or in part, by a state agency.

"Employee Suggestion Program" or "ESP" is a Department
of Human Resources Management (DHRM) program that
encourages, recognizes, and rewards employees for
suggestions proposed that are adopted and lead to reduction
in state expenditures, improvement in productivity or quality
of state services, increase in state revenues, or improved or
safer working conditions. The ESP is a separate DHRM
initiative and is not connected with the WBPA Program.

"Employer” means a person supervising one or _more
employees, including the employee filing a good faith report,
a superior of that supervisor, or an agent of the state agency.

"Fraud" means the intentional deception perpetrated by an
individual or individuals or an organization or organizations,
either internal or external to state government, which could
result in a tangible or intangible benefit to themselves, others,
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Regulations

or the Commonwealth, or could cause detriment to others or

confidential and anonymous method to report suspected

the Commonwealth. Fraud includes a false representation of

occurrences of fraud, waste, and abuse in state agencies and

the facts, whether by words or by conduct. Fraud also

institutions and (ii) that provides the Commonwealth a way to

includes false or misleading statements, or by the

investigate such occurrences to determine their validity and

concealment of essential information, or information or

make appropriate recommendations to address deficiencies.

actions that deceive or are intended to deceive.
"Fraud and Abuse Whistle Blower Protection Act Program”

"Whistle blower" means an employee or a Commonwealth
citizen who witnesses or has evidence of wrongdoing or

or "WBPA Program" means the policy of the Commonwealth

abuse and who makes a good faith, open, and public report of

that Commonwealth citizens and employees of state

the wrongdoing or abuse to one of the employee's superiors,

government be freely able to report instances of wrongdoing

an agent of the employer, or an appropriate authority.

or_abuse committed by their employing agency, other state
agencies, or independent contractors of state agencies.

"Fraud and Abuse Whistle Blower Reward Fund" or "Fund"

"Wrongdoing" means a violation, which is not of a merely
technical or minimal nature, of a federal or state law or
regulation or a formally adopted code of conduct or ethics of

means the fund used solely to provide monetary rewards to

a professional organization designed to protect the interests of

Commonwealth citizens who have disclosed information of

the public or employee.

wrongdoing or abuse under the WBPA Program for a
disclosure that results in a savings of at least $5,000. The
amount of the reward is equal to 10% of actual sums
recovered by the Commonwealth as a result of the disclosed
wrongdoing or abuse. The Office of the State Inspector
General administers the Fund and defines the regulations for
its operation.

"Good faith report” means a reported incident of possible
wrongdoing or abuse made without malice, for which the
person reporting has reasonable cause to believe wrongdoing

1VAC42-30-30. OSIG responsibilities.

A. OSIG is responsible for administering the WBPA
Program and Fund and the following tasks:

1. Notifying agencies of WBPA Program and Fund
regulations and procedures for submitting information
regarding abuse or wrongdoing.

2. Conducting appropriate investigations and preparing
official reports.

3. Receiving and evaluating Fund claims.

or abuse occurred.
"Hotline coordinator” means a qualified employee,

4. Ensuring payment of approved Fund moneys to whistle
blowers.

designated by a state agency director or chief administrator,
responsible for conducting State Fraud, Waste, and Abuse
Hotline investigations referred to the agency by the Office of
the State Inspector General.

"Internal audit director" means a director of a state agency
internal audit program.

"Misconduct” means conduct or behavior by an employee

5. Submitting _an annual report on WBPA Program
activities to the Governor and General Assembly.

B. OSIG's Investigative and Law Enforcement Services
Division is responsible for investigating alleged abuse, fraud,
or_other wrongdoing reported to the OSIG under the WBPA
Program. OSIG may work with executive branch agency
internal audit directors or with Hotline coordinators when

that is inconsistent with state or agency standards for which

performing WBPA Program investigations.

specific corrective or disciplinary action is warranted.

"Office of the State Inspector General" or "OSIG" means the
state _agency that conducts independent investigations,
performance reviews, and other services designed to provide
objective and useful information to the Commonwealth and
those charged with its governance and promote efficiency and
effectiveness in state government executive branch agencies.
OSIG administers the Fund.

"Reward" means a monetary benefit payable from the Fund
by the OSIG to an eligible whistle blower.

"Screening process” means OSIG's internal review to ensure
reports of information or_disclosures of wrongdoing fall
within the authority of the WBPA Program.

"State agency' means any agency, institution, board, bureau,
commission, council, or instrumentality of state government
in the executive branch listed in the appropriation act.

"State Fraud, Waste, and Abuse Hotline" or "Hotline" means
the program (i) that provides Commonwealth citizens with a

1VAC42-30-40. WBPA Program and Fund notification.

A. Annually, the State Inspector General will send a letter
via the state email directory announcing and publicizing the
WBPA Program and Fund to all state executive branch
agency heads and notifying them of relevant statutory
amendments or program changes.

B. January of each year, OSIG will publicize the WBPA
Program and Fund through an electronic communication to
all  employees and Commonwealth  citizens. The
communication will:

1. Contain the requirements for reporting allegations to
OSIG under the WBPA Program.

2. Clarify pertinent differences between the WBPA
Program and the Hotline regarding the rules governing
anonymity and confidentiality.

3. Explain that employees and Commonwealth citizens
may be asked to decide whether they wish to report
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information or concerns under the WBPA Program or via

1VAC42-30-70. Allegation investigative process.

the Hotline.

1VAC42-30-50. Reporting alleged fraud, abuse, or

A. Detailed written summary and evaluation. The Hotline
manager or designee will prepare a detailed written summary

wrongdoing.

A. An employee or a Commonwealth citizen with an
allegation of fraud, abuse, or wrongdoing under the WBPA
Program may contact OSIG by phone, email, United States
Postal Service (USPS), or FAX.

B. OSIG staff is available to advise citizens whether to
report the alleged abuse, fraud, or wrongdoing under the
WBPA Program or the Hotline.

C. OSIG requires the whistle blower to provide his name
and lawful residence if he intends to file a Fund claim under
the WBPA Program.

D. Allegations of abuse or wrongdoing received by OSIG
via_email, USPS, or FAX that do not include the sender's
name and personal contact information will be managed by
the Hotline and will not be eligible for Fund moneys.

E. Individuals who report information or allegations under
the WBPA Program and are determined by OSIG to meet
Fund eligibility requirements will be assigned a whistle
blower case number.
1VAC42-30-60. OSIG receipt of an allegation.

A. Allegations of fraud, abuse, or wrongdoing received by

that describes the allegation or allegations of fraud, abuse, or
wrongdoing submitted under the WBPA Program and will
evaluate the information to ensure that circumstances meet
WBPA Program requirements.

B. Confidential tracking number. The Hotline manager or
designee will create a confidential tracking number for each
WBPA Program case and assign the case to the OSIG
Investigative and Law Enforcement Services Division for
formal investigation.

C. Monitor progress and status updates. The Director of the
Investigative and Law Enforcement Services Division will
monitor the progress of each WBPA Program investigation
and provide the State Inspector General with a status update
within 90 days of assignment and every 90 days thereafter

until completion.

D. Formal WBPA Program case report. Upon completion of
an investigation, the investigator will prepare and submit a
formal WBPA Program case report for management review
and approval. When appropriate, recommendations for
corrective action to address procedural deficiencies disclosed
during the investigation will be included in the formal case
report.

the OSIG undergo a two-step screening process.
1. Step one: The OSIG staff member will confirm (i) the

E. Financial recovery. Formal WBPA Program case reports
will describe all financial recovery realized on behalf of the

name and identity of the individual who submits an

Commonwealth as a result of the information received from

allegation of abuse or wrongdoing, and (ii) that the

the whistle blower and the subsequent investigation.

individual is an employee or a Commonwealth citizen. The
individual submitting the allegation will be asked if he
intends to file a Fund claim. If the individual intends to file
a Fund claim, he will need to disclose personal identity and
contact information.

2. Step two: The OSIG will determine whether the

F. Executive summary. Formal WBPA Program case reports
will be forwarded to the State Inspector General for review.
Upon authorization by the State Inspector General, the
investigator will prepare an executive summary that recaps
the findings of the investigation, recommendations, the
recovery of funds, and the status of applicable Fund claims.

allegation:
a. Meets the criteria of the WBPA Program as it relates to
fraud, abuse, or wrongdoing.
b. Contains sufficient detail to initiate an investigation.

c. Was previously reported (i.e., within a one-year time
frame).

d. Is serious or material enough to warrant dedication of
OSIG's investigative resources.

B. Allegations submitted by an individual who is not an
employee or Commonwealth citizen will be referred to the
appropriate state agency or organization.

C. Allegations managed by the Hotline do not fall within the
scope of the WBPA Program. Individuals reporting
information under this program are not eligible for Fund
moneys.

Upon signature approval of the State Inspector General, the
executive summary will be forwarded to the subject state
executive branch agency's director or chief executive,
respective Secretariat, and the Chief of Staff of the Governor.

1VAC42-30-80. Nonreverting fund.

A. OSIG will coordinate with the State Comptroller to
establish a special nonreverting Fund.

B. The Fund will be established on the books of the State
Comptroller and administered by the State Inspector General.

C. All moneys recovered by an OSIG investigation as a
result of whistle blower activity and any alerts originating
with the OSIG shall be deposited in the Fund.

D. Except for the moneys described in subsection F of this
section, moneys remaining in the Fund at the end of each
fiscal year, including interest, shall not revert to the General
Fund, but shall remain in the Fund.
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E. Moneys in the Fund shall solely be used to:

1. Provide monetary rewards to Commonwealth citizens
who have disclosed information of fraud, wrongdoing, or
abuse under the WBPA Program (8 2.2-3009 et seq. of the
Code of Virginia), and the disclosure resulted in a recovery
of at least $5,000.

2. Support the administration of the Fund, defray Fund
advertising costs, or subsidize the operation of the Hotline.

F. Per the State Inspector General's authorization by the end
of each calendar quarter, 85% of all sums recovered by an

8. Five percent of all sums recovered on behalf of the
Commonwealth will be retained in the Fund to support the
administration of the Fund, defray advertising costs, and
subsidize the operation of the Hotline. Expenditures for
administrative costs for management of the Fund will be
approved by the State Inspector General.

1VAC42-30-100. Whistle blower protections under the
WBPA Program.

A. Employee protections.
1. No employer may discharge, threaten, or otherwise

OSIG investigation will be remitted to the institutions or

discriminate or retaliate against a whistle blower, whether

agencies concerned, unless otherwise directed by a court of

acting individually or under the direction of another

law.

1VAC42-30-90. Fund payments to whistle blowers.

A. Within 10 working days, excluding state holidays and
weekends, of the closing of a WBPA Program investigation

that verifies a final recovery of $5,000 or more, the State
Inspector General will review and certify the Fund claim.

individual.

2. No employer may discharge, threaten, or otherwise
discriminate or retaliate against a whistle blower who is
requested or subpoenaed by an appropriate authority to
participate in an investigation, hearing, or inquiry.

3. Nothing in this chapter shall prohibit an employer from

Upon approval of the Fund claim, the State Inspector General

disciplining or discharging a whistle blower for

will submit a written request to the State Comptroller to make

misconduct or violation of criminal law.

a reward payment from the Fund to the whistle blower.
B. The State Treasurer will make reward payments from the

4. If an employee has, in _good faith, exhausted existing
internal procedures for reporting and seeking recovery of

Fund based on a warrant issued by the State Comptroller and

falsely claimed sums through official channels, and if the

a written request signed by the State Inspector General.

C. In the event that multiple whistle blowers have
simultaneously reported the same Fund-eligible occurrence of
fraud, abuse, or wrongdoing the Fund moneys may be split up
to 10% among the whistle blowers, at the State Inspector
General's discretion.

1. The amount of the Fund reward shall be up to 10% of
the actual sums recovered by the Commonwealth as a
result of the disclosure of the fraud, abuse, or wrongdoing.

2. The amount of the reward will not exceed the balance of
the Fund, regardless of the sums recovered.

3. The State Inspector General's decision regarding the
allocation of Fund moneys is final and binding upon all
parties and cannot be appealed.

4. The request for payment will include the name and
address of the whistle blower and the payment amount.
OSIG will provide documentation supporting the amount
of the payment to the State Comptroller.

5. Once approved, the State Comptroller shall forward the
request to the Department of Accounts' (DOA) Finance
and Administration, with a request that Finance and
Administration process the payment to the whistle blower.

6. DOA will ensure the amount of the Fund reward is
properly included in the whistle blower's federal and state
tax _records (i.e., W-2 for employees; 1099 for
Commonwealth citizens).

7. OSIG will confirm that DOA processes the Fund request
and that reward payment is made to the whistle blower for
the amount approved by the State Inspector General.

Commonwealth failed to act on the information provided
in_a reasonable period of time, no court shall have
jurisdiction over an action brought under § 8.01-216.5 of
the Code of Virginia based on information discovered by a
present or former employee of the Commonwealth during
the course of his employment.

5. Any whistle blower covered by the state grievance
procedure may initiate a grievance alleging retaliation for
reporting fraud, abuse, or wrongdoing through the WBPA
Program and may request relief throughout that procedure.

B. Commonwealth citizen protections.

1. No state agency may threaten or otherwise discriminate
or_retaliate against a citizen whistle blower because the
whistle blower is requested or subpoenaed by an
appropriate authority to participate in_an _investigation,
hearing, or inquiry.

2. Except for the provisions of § 2.2-3011 E of the Code of
Virginia, the WBPA Program does not limit the remedies
provided by the Virginia Fraud Against Taxpayers Act (8§
8.01-216.1 et seq. of the Code of Virginia).

C. Protection against discrimination and retaliation - good
faith required. To be protected by the provisions of this
chapter, an employee or Commonwealth citizen who
discloses information about suspected fraud, abuse, or
wrongdoing shall do so in good faith and upon a reasonable
belief information provided is accurate. Reckless disclosures
or _disclosures the employee or citizen know or should have
known were false, confidential by law, or malicious are not
deemed good faith reports and are not protected.
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1VAC42-30-110. WBPA Program and Fund annual
report.

A. OSIG shall submit an annual report to the Governor and
the General Assembly of Virginia summarizing the activities
of the Fund.

B. OSIG will provide a copy of the WBPA Program annual
report to the Chief of Staff to the Governor, the Secretary of
Finance, and the State Comptroller.

VAR. Doc. No. R16-4186; Filed October 26, 2015, 3:39 p.m.

* *

TITLE 4. CONSERVATION AND NATURAL
RESOURCES

MARINE RESOURCES COMMISSION

Final Regulation

REGISTRAR'S NOTICE: The Marine Resources
Commission is claiming an exemption from the
Administrative Process Act in accordance with § 2.2-4006 A
11 of the Code of Virginia; however, the commission is
required to publish the full text of final regulations.

Title of Regulation: 4VAC20-620. Pertaining to Summer
Flounder (amending 4VACZ20-620-30, 4VAC20-620-40,
4VAC20-620-60).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: November 1, 2015.

Agency Contact: Jennifer Farmer, Regulatory Coordinator,
Marine Resources Commission, 2600 Washington Avenue,
3rd Floor, Newport News, VA 23607, telephone (757) 247-
2248, or email jennifer.farmer@mrc.virginia.gov.

Summary:
The amendments (i) modify the seasonal time periods for
the commercial landing of summer flounder harvests from
waters outside of Virginia, (ii) amend certain commercial
summer flounder vessel possession and landing limits, and
(iii) revise the description of 9VAC20-620-60 to clarify
that it pertains to recreational possession limits.

4VAC?20-620-30. Commercial harvest quota and allowable
landings.

A. During each calendar year, allowable commercial
landings of Summer Flounder shall be limited to a quota in
total pounds calculated pursuant to the joint Mid-Atlantic
Fishery Management Council/Atlantic States Marine
Fisheries  Commission ~ Summer  Flounder  Fishery
Management Plan, as approved by the National Marine
Fisheries Service on August 6, 1992 (50 CFR Part 625); and
shall be distributed as described in subsections B through G
of this section.

B. The commercial harvest of Summer Flounder from
Virginia tidal waters for each calendar year shall be limited to

300,000 pounds of the annual quota described in subsection A
of this section. Of this amount, 142,114 pounds shall be set
aside for Chesapeake Bay-wide harvest.

C. From the first Monday in January through Nevember-30
October 31 the allowable landings of Summer Flounder
harvested outside of Virginia shall be limited to an amount of
pounds equal to 70.7% of the quota described in subsection A
of this section after deducting the amount specified in
subsection B of this section.

D. From December November 1 through December 31,
allowable landings of Summer Flounder harvested outside of
Virginia shall be limited to an amount of pounds equal to
29.3% of the quota, as described in subsection A of this
section, after deducting the amount specified in subsection B
of this section, and as may be further modified by subsection
E of this section.

E. Should landings from the first Monday in January
through in-Nevember-30 October 31 exceed or fall short of
70.7% of the quota described in subsection A of this section,
any such excess shall be deducted from allowable landings
described in subsection D of this section, and any such
shortage shall be added to the allowable landings as described
in subsection D of this section. Should the commercial
harvest specified in subsection B of this section be projected
as less than 300,000 pounds, any such shortage shall be added
to the allowable landings described in subsection D of this
section.

F. The Marine Resources Commission will give timely
notice to the industry of the calculated poundages and any
adjustments to any allowable landings described in
subsections C and D of this section. It shall be unlawful for
any person to harvest or to land Summer Flounder for
commercial purposes after the commercial harvest or any
allowable landings as described in this section have been
attained and announced as such. If any person lands Summer
Flounder after the commercial harvest or any allowable
landing have been attained and announced as such, the entire
amount of Summer Flounder in that person’s possession shall
be confiscated.

G. It shall be unlawful for any buyer of seafood to receive
any Summer Flounder after any commercial harvest or
landing quota as described in this section has been attained
and announced as such.

4VAC20-620-40. Commercial
landing limitations.

A. It shall be unlawful for any person harvesting Summer
Flounder outside of Virginia's waters to do any of the
following, except as described in subsections B, C, and D of
this section:

1. Possess aboard any vessel in Virginia waters any amount
of Summer Flounder in excess of 10% by weight of
Atlantic croaker or the combined landings, on board a

vessel possession and
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vessel, of black sea bass, scup, squid, scallops and Atlantic
mackerel.

2. Possess aboard any vessel in Virginia waters any amount
of Summer Flounder in excess of 1,500 pounds landed in
combination with Atlantic croaker.

3. Fail to sell the vessel's entire harvest of all species at the
point of landing.

B. From the second Wednesday in March through April 19,

it shall be unlawful for any person harvesting Summer
Flounder outside of Virginia waters to do any of the
following:

1. Possess aboard any vessel in Virginia waters any amount
of Summer Flounder in excess of the combined total of the
Virginia landing limit described in subdivision 3 of this
subsection and the amount of the legal North Carolina
landing limit or trip limit.

2. Land Summer Flounder in Virginia for commercial
purposes more than twice during each consecutive 20-day
period, with the first 20-day period beginning on the
second Wednesday in March.

3. Land in Virginia more than 7,500 pounds of Summer
Flounder during each consecutive 20-day period, with the
first 20-day period beginning on the second Wednesday in
March.

4. Land in Virginia any amount of Summer Flounder more
than once in any consecutive five-day period.

C. From December November 1 through December 31 of
each year, or until it has been projected and announced that
85% of the allowable landings have been taken, it shall be
unlawful for any person harvesting Summer Flounder outside
of Virginia waters to do any of the following:

1. Possess aboard any vessel in Virginia waters any amount
of Summer Flounder in excess of the combined total of the
Virginia landing limit described in subdivision
subdivisions 3 and 4 of this subsection and the amount of
the legal North Carolina landing limit or trip limit.

2. Land Summer Flounder in Virginia for commercial
purposes more than twice during each consecutive 20-day

30-day period, with the first 20-day 30-day period
beginning on December November 1.

3. Land in Virginia more than a total of 10,000 pounds of
Summer Flounder during each-consecutive20-day—period
the first 30-day period, with the first 20-day 30-day period
beginning on December November 1.

4. Land in Virginia more than a total of 5,000 pounds of
Summer _Flounder during the second 30-day period with
the second 30-day period beginning on December 1.

4. 5. Land in Virginia any amount of Summer Flounder
more than once in any consecutive five-day period.

D. From January 1 through December 31 of each year, any
boat or vessel issued a valid federal Summer Flounder
moratorium permit and owned and operated by a legal

Virginia Commercial Hook-and-Line Licensee that possesses
a Restricted Summer Flounder Endorsement shall be
restricted to a possession and landing limit of 200 pounds of
Summer Flounder, except as described in 4VAC20-620-30 F.

E. Upon request by a marine police officer, the seafood
buyer or processor shall offload and accurately determine the
total weight of all Summer Flounder aboard any vessel
landing Summer Flounder in Virginia.

F. Any possession limit described in this section shall be
determined by the weight in pounds of Summer Flounder as
customarily packed, boxed and weighed by the seafood buyer
or processor. The weight of any Summer Flounder in pounds
found in excess of any possession limit described in this
section shall be prima facie evidence of violation of this
chapter. Persons in possession of Summer Flounder aboard
any vessel in excess of the possession limit shall be in
violation of this chapter unless that vessel has requested and
been granted safe harbor. Any buyer or processor offloading
or accepting any quantity of Summer Flounder from any
vessel in excess of the possession limit shall be in violation of
this chapter, except as described by subsection | of this
section. A buyer or processor may accept or buy Summer
Flounder from a vessel that has secured safe harbor, provided
that vessel has satisfied the requirements described in
subsection | of this section.

G. If a person violates the possession limits described in this
section, the entire amount of Summer Flounder in that
person's possession shall be confiscated. Any confiscated
Summer Flounder shall be considered as a removal from the
appropriate commercial harvest or landings quota. Upon
confiscation, the marine police officer shall inventory the
confiscated Summer Flounder and, at a minimum, secure two
bids for purchase of the confiscated Summer Flounder from
approved and licensed seafood buyers. The confiscated fish
will be sold to the highest bidder and all funds derived from
such sale shall be deposited for the Commonwealth pending
court resolution of the charge of violating the possession
limits established by this chapter. All of the collected funds
will be returned to the accused upon a finding of innocence or
forfeited to the Commonwealth upon a finding of guilty.

H. It shall be unlawful for a licensed seafood buyer or
federally permitted seafood buyer to fail to contact the Marine
Resources Commission Operation Station prior to a vessel
offloading Summer Flounder harvested outside of Virginia.
The buyer shall provide to the Marine Resources Commission
the name of the vessel, its captain, an estimate of the amount
in pounds of Summer Flounder on board that vessel, and the
anticipated or approximate offloading time. Once offloading
of any vessel is complete and the weight of the landed
Summer Flounder has been determined, the buyer shall
contact the Marine Resources Commission Operations Station
and report the vessel name and corresponding weight of
Summer Flounder landed. It shall be unlawful for any person
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to offload from a boat or vessel for commercial purposes any
Summer Flounder during the period of 9 p.m. to 7 a.m.

I. Any boat or vessel that has entered Virginia waters for
safe harbor shall only offload Summer Flounder when the
state that licenses that vessel requests to transfer quota to
Virginia, in the amount that corresponds to that vessel's
possession limit, and the commissioner agrees to accept that
transfer of quota.

J. After any commercial harvest or landing quota as
described in 4VAC20-620-30 has been attained and
announced as such, any boat or vessel possessing Summer
Flounder on board may enter Virginia waters for safe harbor
but shall contact the Marine Resources Commission
Operation Center in advance of such entry into Virginia
waters.

K. It shall be unlawful for any person harvesting Summer
Flounder outside of Virginia waters to possess aboard any
vessel, in Virginia, any amount of Summer Flounder, once it
has been projected and announced that 100% of the quota
described in 4VAC20-620-30 A has been taken.

4V AC20-620-60. Possession Recreational possession limit.

A. It shall be unlawful for any person fishing in any tidal
waters of Virginia, except the Potomac River tributaries, with
recreational hook and line, rod and reel, spear, gig or other
recreational gear to possess more than four Summer Flounder.
When fishing is from a boat or vessel where the entire catch
is held in a common hold or container, the possession limit
shall be for the boat or vessel and shall be equal to the
number of persons on board legally eligible to fish multiplied
by four. The captain or operator of the boat or vessel shall be
responsible for any boat or vessel possession limit. Any
Summer Flounder taken after the possession limit has been
reached shall be returned to the water immediately.

B. It shall be unlawful for any person fishing in the Potomac
River tributaries with recreational hook and line, rod and reel,
spear, gig or other recreational gear to possess more Summer
Flounder than the possession limit established by the Potomac
River Fisheries Commission for the mainstem Potomac River.
When fishing is from a boat or vessel where the entire catch
is held in a common hold or container, the possession limit
shall be for the boat or vessel and shall be equal to the
number of persons on board legally eligible to fish multiplied
by the possession limit established by the Potomac River
Fisheries Commission for the mainstem Potomac River. The
captain or operator of the boat or vessel shall be responsible
for any boat or vessel possession limit. Any Summer
Flounder taken after the possession limit has been reached
shall be returned to the water immediately.

C. Possession of any quantity of Summer Flounder that
exceeds the possession limit described in subsections A and B
of this section shall be presumed to be for commercial
purposes.

VAR. Doc. No. R16-4530; Filed October 29, 2015, 1:49 p.m.

Final Regulation

REGISTRAR'S NOTICE: The Marine Resources
Commission is claiming an exemption from the
Administrative Process Act in accordance with § 2.2-4006 A
11 of the Code of Virginia; however, the commission is
required to publish the full text of final regulations.

Title of Regqulation: 4VAC20-720. Pertaining to
Restrictions on Oyster Harvest (amending 4VAC20-720-
15, 4VAC20-720-40 through 4VAC20-720-80).

Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: November 1, 2015.

Agency Contact: Jennifer Farmer, Regulatory Coordinator,
Marine Resources Commission, 2600 Washington Avenue,
3rd Floor, Newport News, VA 23607, telephone (757) 247-
2248 or email jennifer.farmer@mrc.virginia.gov.

Summary:
This regulatory action (i) amends 4VAC20-720-15 to
remove effort control measures, including the 20 days of
harvest requirements to purchase the upcoming oyster
hand scrape and dredge license; (ii) amends 4VAC20-720-
80 to preclude anyone from harvesting oysters for
commercial purposes unless that person obtains the
required licenses and pays the oyster resource user fee;
and (iii) opens the Pocomoke Sound - Public Ground 9
from November 16, 2015, through November 27, 2015, and
updates day and time limits, gear restrictions, gear
licenses, and quotas and harvest limits to reflect this
change.

4VAC?20-720-15. Control dateeffertcontrol; and agents.

A. The commission hereby establishes July 1, 2014, as the
control date for management of all public oyster fisheries in
Virginia. Participation by any individual in any public oyster
fishery after the control date will not be considered in the
calculation or distribution of oyster fishing rights should entry
limitations be established. Any individual entering the public
oyster fishery after the control date will forfeit any right to
future participation in the public oyster fishery should further
entry limitations be established by the commission.
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G- B. No person shall serve as an agent for any public oyster
gear licensee.

4VAC20-720-40. Open oyster harvest season and areas.

A. It shall be unlawful for any person to harvest oysters
from public and unassigned grounds outside of the seasons
and areas set forth in this section.

B. It shall be unlawful to harvest clean cull oysters from the
public oyster grounds and unassigned grounds except during
the lawful seasons and from the lawful areas as described in
the following subdivisions of this subsection.

1. James River Seed Area, including the Deep Water Shoal
State Replenishment Seed Area: October 1, 2015, through
April 30, 2016.

2. Milford Haven: December 1, 2015, through February 29,
2016.

3. Rappahannock River Area 9: November 1, 2015,
through December 31, 2015.

4. Little Wicomico River: October 1, 2015, through
December 31, 2015.

5. Coan River: October 1, 2015, through December 31,
2015.

6. Yeocomico River: October 1, 2015, through December
31, 2015.

7. Nomini Creek: October 1, 2015, through December 31,
2015.

8. Mobjack Bay Area: January 1, 2016, through January
31, 2016.

9. Rappahannock River Rotation Area 5: October 1, 2015,
through November 30, 2015.

10. Rappahannock River Rotation Area 3: November 1,
2015, through December 31, 2015.

11. Great Wicomico River Area: December 1, 2015,
through January 31, 2016.

12. Upper Chesapeake Bay - Blackberry Hangs Area:
December 1, 2015, through January 31, 2016.

13. James River Area and the Thomas Rock Area (James
River): November 1 2015, through December 31, 2015,
and March 1, 2016, through March 31, 2016.

14. Pocomoke and Tangier Sounds Rotation Area 1:
December 1, 2015, through February 29, 2016.

15. Pocomoke Sound Area - Public Ground 10: November
2, 2015, through November 13, 2015.

16. Pocomoke Sound Area - Public Ground 9: November
16, 2015, through November 27, 2015.

16. 17. Deep Rock Area: December 1, 2015, through
February 29, 2016.

17 18. Seaside of the Eastern Shore (for clean cull oysters
only): November 1, 2015, through March 31, 2016.

C. It shall be unlawful to harvest seed oysters from the
public oyster grounds or unassigned grounds, except during
the lawful seasons. The harvest of seed oysters from the
lawful areas is described in the following subdivisions of this
subsection.

1. James River Seed Area: October 1, 2015, through May
31, 2016.

2. Deep Water Shoal State Replenishment Seed Area:
October 1, 2015, through May 31, 2016.

4VAC20-720-60. Day and time limit.

A. It shall be unlawful to take, catch, or possess oysters on
Saturday and Sunday from the public oyster grounds or
unassigned grounds in the waters of the Commonwealth of
Virginia, for commercial purposes, except that this provision
shall not apply to any person harvesting no more than one
bushel per day by hand or ordinary tong for household use
only during the season when the public oyster grounds or
unassigned grounds are legally open for harvest.

B. From October 1, 2015, through December 31, 2015, it
shall be unlawful to take, catch, or possess oysters on any
Friday from the public oyster grounds or unassigned grounds
described in 4VAC20-720-40 B 9 through B 15 16.

C. It shall be unlawful for any person to harvest or attempt
to harvest oysters prior to sunrise or after 2 p.m. from the
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areas described in 4VAC20-720-40 B 1 through B 16 17 and
4VAC20-720-40 C. In addition, it shall be unlawful for any
boat with an oyster dredge aboard to leave the dock until one
hour before sunrise or return to the dock after sunset, and it
shall be unlawful for any boat with a hand scrape aboard to
leave the dock until one-half hour before sunrise or return to
the dock after sunset.

4VAC20-720-70. Gear restrictions.

A. It shall be unlawful for any person to harvest oysters in
the James River Seed Area, including the Deep Water Shoal
State Replenishment Seed Area, the Rappahannock River
Area 9, Milford Haven, Little Wicomico River, Coan River,
Nomini Creek and Yeocomico River, except by hand tong. It
shall be unlawful for any person to have a hand scrape on
board a boat that is harvesting or attempting to harvest oysters
from public grounds by hand tong.

B. It shall be unlawful to harvest oysters from the seaside of
the Eastern Shore area by any gear, except by hand.

C. It shall be unlawful to harvest oysters in the
Rappahannock River Rotation Areas 3 and 5, James River
Area, Thomas Rock Area, Upper Chesapeake Bay Blackberry
Hangs Area, Mobjack Bay Area, Great Wicomico River Area,
and Pocomoke Sound Area - Public Ground 9 and 10, by any
gear except by hand scrape.

D. It shall be unlawful for any person to have more than one
hand scrape on board any boat that is harvesting oysters or
attempting to harvest oysters from public grounds. It shall be
unlawful for any person to have a hand tong on board a boat
that is harvesting or attempting to harvest oysters from public
grounds by hand scrape.

E. It shall be unlawful to harvest oysters from the Pocomoke
and Tangier Sounds Rotation Area 1, except by an oyster
dredge.

F. It shall be unlawful to harvest oysters from the Deep
Rock Area, except by an oyster patent tong.

4VAC20-720-75. Gear license.

A. It shall be unlawful for any person to harvest shellfish,
from the hand scrape areas in the Rappahannock River, James
River, Upper Chesapeake Bay, Mobjack Bay Area, Great
Wicomico River, and Pocomoke Sound Area - Public Ground
9 and 10, unless that person has first obtained a valid hand
scrape license.

B. It shall be unlawful for any person to harvest shellfish
with an oyster dredge from the public oyster grounds in the
Pocomoke and Tangier Sounds Rotation Area 1, unless that
person has first obtained a valid oyster dredge license.

C. It shall be unlawful for any person to harvest shellfish
with a patent tong from the public oyster grounds in the Deep
Rock Area, unless that person has first obtained a valid oyster
patent tong license.

D. It shall be unlawful for any person to harvest shellfish
with a hand tong from the public oyster grounds, as described

in 4VAC20-720-70 A, unless that person has first obtained a
valid hand tong license.

E. It shall be unlawful for any person to harvest shellfish by
hand from the public oyster grounds on the Seaside of the
Eastern Shore, as described in 4VAC20-720-40 B 17 18,
unless that person has first obtained a valid oyster by hand
license.

4VAC20-720-80. Quotas and harvest limits.

A. It shall be unlawful for any person who does not possess
a valid commercial fisherman's registration license and a
valid gear license required by harvest area, as described in
4VAC20-720-75, and has not paid the current year's oyster

resource user fee to harvest or possess mere—than—eight

bushels—per-day any oysters for commercial purposes. Any
individual who possesses the valid licenses and paid the

oyster resource user fee as described in this subsection shall
be limited to a maximum harvest of eight bushels per day. It
shall be unlawful for any vessel to exceed a daily vessel limit
of 24 bushels clean cull oysters harvested from the areas
described in 4VAC20-720-40 B 8 through 45 16.

B. It shall be unlawful for any person who does not possess a
valid commercial fisherman's registration license and a valid
gear license required by harvest area, as described in 4VAC20-
720-75, and has not paid the current year's oyster resource user
fee to harvest or possess mere-than—eight-bushels—per-day any
oysters for commercial purposes. Any individual who possesses
the valid licenses and paid the oyster resource user fee as
described in this subsection shall be limited to a maximum
harvest of eight bushels per day. It shall be unlawful for any
vessel to exceed a daily vessel limit for clean cull oysters
harvested from the areas described in 4VAC20-720-40 B 2
through 7 and 16 17, whereby that vessel limit shall equal the
number of registered commercial fisherman licensees on board
the vessel who hold a valid gear license and who have paid the
oyster resource user fee multiplied by eight.

C. It shall be unlawful for any vessel to exceed a daily
vessel limit for clean cull oysters harvested from the areas
described in 4VAC20-720-40 B 1, whereby that vessel limit
shall equal the number of registered commercial fisherman
licensees on board the vessel who hold a valid gear license
and who have paid the oyster resource user fee multiplied by
12. It shall be unlawful for any person who does not possess a
valid commercial fisherman's registration license and hold a
valid gear license required by harvest area, as described in
4VAC20-720-75, and has not paid the current year's oyster
resource user fee to harvest or possess mere-than-12-bushels
per-day any oysters for commercial purposes. Any individual
who possesses the valid licenses and paid the oyster resource
user fee as described in this subsection shall be limited to a
maximum harvest of 12 bushels per day.

D. In the Pocomoke and Tangier Sounds Rotation Area 1, no
blue crab bycatch is allowed. It shall be unlawful to possess
on board any vessel more than 250 hard clams.

VAR. Doc. No. R16-4520; Filed October 29, 2015, 2:12 p.m.
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Final Regulation length
REGISTRAR'S NOTICE: The Marine Resources For each person using commercial hook
Commission is claiming an exemption from the and line $31.00
Administrative Process Act in accordance with § 2.2-4006 A - -
11 of the Code of Virginia; however, the commission is For each person using commercial hook
required to publish the full text of final regulations. and line for catching striped bass only $31.00
Title of Requlation: 4VAC20-1090. Pertaining to Licensing For up to 100 fish pots ereelpots $19.00
Requirements and License Fees (amending 4VAC20-1090- For over 100 but not more than 300 fish
30).
ots er-eel-pets $24.00
Statutory Authority: § 28.2-201 of the Code of Virginia. P -
Effective Date: November 1, 2015. For over 300 fish pots ereel-pots $62.00
Agency Contact: Jennifer Farmer, Regulatory Coordinator, For up to 100 eel pots $19.00
Marine Resources Commission, 2600 Washington Avenue,
3rd Floor, Newport News, VA 23607, telephone (757) 247- rljg_trsover 100 but not more than 300 eel $24.00
2248 or email jennifer.farmer@mrc.virginia.gov. —
Summary: For over 300 eel pots $62.00
The amendment separates the fish pot and eel pot license VAR. Doc. No. R16-4529; Filed October 29, 2015, 1:51 p.m.
into two separate licenses to track the purchase of each Final Regulation
license; the license fee is unchanged. - -
. f REGISTRAR'S NOTICE: The Marine Resources
4VAC20-1090-30. License fees. Commission is claiming an exemption from the

The following listing of license fees applies to any person
who purchases a license for the purposes of harvesting for
commercial purposes, or fishing for recreational purposes,
during any calendar year. The fees listed below include a
$1.00 agent fee.

Administrative Process Act in accordance with § 2.2-4006 A
11 of the Code of Virginia; however, the commission is
required to publish the full text of final regulations.

Title of Regulation: 4VAC20-1140. Prohibition of Crab
Dredging in Virginia Waters (amending 4VAC20-1140-

EDITOR'S NOTE: Subdivisions 1 through 8 and 10 through
16 of 4VAC20-1090-30 are not amended; therefore, the text
of those subdivisions is not set out.

20).
Statutory Authority: § 28.2-201 of the Code of Virginia.
Effective Date: November 1, 2015.

Agency Contact: Jennifer Farmer, Regulatory Coordinator,

9. FINFISH HARVESTING LICENSES

Marine Resources Commission, 2600 Washington Avenue,

3rd Floor, Newport News, VA 23607, telephone (757) 247-

2248 or email jennifer.farmer@mrc.virginia.gov.
Summary:

The amendment closes the crab dredging season from
December 1, 2015, through March 31, 2016.

4VAC?20-1140-20. Crab dredging prohibited.
In accordance with the provisions of § 28.2-707 of the Code

of Virginia, the crab dredging season of December 1, 2014
2015, through March 31, 2015 2016, is closed, and it shall be
unlawful to use a dredge for catching crabs from the waters of

the Commonwealth during that season.

VAR. Doc. No. R16-4531; Filed October 29, 2015, 1:53 p.m.

*

Each pound net $41.00
Each stake gill net of 1,200 feet in length
or under, with a fixed location $24.00
All other gill nets up to 600 feet $16.00
All other gill nets over 600 feet and up to
1,200 feet $24.00
Each person using a cast net or throw net
or similar device $13.00
Each fyke net head, weir, or similar device $13.00
For fish trotlines $19.00
Each person using or operating a fish dip
net $9.00
On each haul seine used for catching fish,
under 500 yards in length $48.00
On each haul seine used for catching fish,
from 500 yards in length to 1,000 yards in $146.00
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TITLE 9. ENVIRONMENT

STATE WATER CONTROL BOARD

Proposed Regulation

Title of Regqulation: 9VAC25-210. Virginia Water
Protection Permit Program Regulation (amending
9VAC25-210-10 through 9VAC25-210-70, 9VAC25-210-
80 through 9VAC25-210-110, 9VAC25-210-116, 9VAC25-
210-130 through 9VAC25-210-170, 9VAC25-210-180
through 9VAC25-210-230; adding 9VAC25-210-55,
9VAC25-210-65, 9VAC25-210-300 through 9VAC25-210-
390, 9VAC25-210-500, 9VAC25-210-600, 9VAC25-210-
610; repealing 9VAC25-210-75, 9VAC25-210-115,
9VAC25-210-175, 9VAC25-210-240, 9VAC25-210-250,
9VAC25-210-260).

Statutory Authority: 8 62.1-44.15 of the Code of Virginia;
8 401 of the Clean Water Act (33 USC § 1251 et seq.).

Public Hearing Information:

January 11, 2016 - 1:30 p.m. - James City County Board of
Supervisors Board Room, Building F, 101 Mounts Bay
Road, Williamsburg, VA 23185

January 12, 2016 - 1:30p.m. - Department of
Environmental Quality, Northern Regional Office, 13901
Crown Court, Woodbridge, VA 22193

January 13, 2016 - 1:30p.m. - Department of
Environmental Quality, Blue Ridge-Roanoke Regional
Office, 3019 Peters Creek Road, Roanoke, VA 24019

Public Comment Deadline: January 29, 2016.

Agency Contact: William K. Norris, Department of
Environmental Quality, 629 East Main Street, P.O. Box 1105,
Richmond, VA 23218, telephone (804) 698-4022, FAX (804)
698-4347, TTY (804) 698-4021, or email
william.norris@deq.virginia.gov.

Basis: Subdivision 10 of § 62.1-44.15 of the Code of Virginia
sets forth the board's authority for the adoption of regulations
deemed necessary to enforce the general water quality
management program of the board in all or part of the
Commonwealth. The basis for this regulatory action is the
State Water Control Law (Chapter 3.1 of Title 62.1 of the
Code of Virginia) with specific provisions (88 62.1-44.15:20
through 62.1-44.15:23.1 of the Code of Virginia) mandating
certain actions and allowing discretionary authority over
certain matters to the board.

Purpose: The purpose of this proposed regulatory action is to
change the overall organization of the regulation such that it
may be more reader friendly; to incorporate policies and
guidance developed in recent years; to incorporate certain
federal regulatory provisions relative to the program; and to
clarify and correct grammar, spelling, references, and errors.
Other amendments to the regulation may be considered by the
board based on comments received in response to the public
comment and participation process. The proposed

amendments will protect public health, safety, and welfare as
the amendments are designed to clarify, update, and
streamline the regulation to protect the Commonwealth's
wetland and surface water resources, which are important for
maintaining water quality and providing flood control and
wildlife habitat.

Substance: The following proposed revisions, clarifications,
and additions to this regulation are being considered and
include, but are not limited to, language, information, and
provisions pertaining to surface water withdrawals, as
regulated under the program, as well as program policy and
guidance developed in recent years:

1. Change the organization of the regulation to consolidate
all surface water specific provisions under a new Part V.
Other reorganization of the regulation includes: revising
the order in which information is provided; moving
existing information to new locations, in whole or in part;
adding new sections to expand or clarify existing
provisions or incorporate new provisions; deleting
sections, in whole or in part, to remove obsolete
information and duplication; revising references and
citations made in the regulation; and correcting sentence
structure, grammar, spelling, and typographical errors.

2. Revise, clarify, move, add, or delete definitions.

3. Revise, clarify, add, or delete the activities that require
application for a permit and those activities that are
excluded from the need to obtain a permit, including
activities in specific water sources.

4. Revise or clarify the application process to include the
list of administrative and technical information required to
achieve a complete permit application, such as applicant
contact information, information specific to certain types
of activities or to certain types of state waters,
compensation plans including avoidance and minimization
efforts, monitoring, and reporting; the provisions for
application review suspension and application withdrawal,
and required drawings, diagrams, and maps.

5. Revise or clarify the compensatory mitigation
requirements, such as the sequencing of acceptable
compensatory mitigation actions and compensatory
mitigation provisions; the requirements necessary for
mitigation banks and in-lieu fee funds to become
operational; the requirements for compensating impacts to
open waters; or compensation necessary for temporary
impacts.

6. Revise or clarify the process, informational
requirements, or provisions for permit actions that occur
after initial permit issuance, such as modification of
permits and permit authorizations, continuation of
coverage for general permit authorizations, reissuance of
permits, permit and permit authorization revocation,
termination, and permit transitioning.
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7. Revise, clarify, add, or delete Virginia Water Protection
(VWP) general permit authorization provisions as
necessary to accommodate those revisions made to each of
the existing VWP general permit regulations.

Issues:

1. Reorganization of 9VAC25-210: The Department of
Environmental Quality identified a lack of clarity in the
existing regulation, particularly for provisions for surface
water withdrawal activities, that stems from the current
structure of 9VAC25-210. To address this, the department
proposes to consolidate the surface water withdrawal
provisions in a new Part V of the regulation and reorder
provisions within other sections of the regulation, such as
for application completion and modifications. Advantages
for the regulated community and general public are
improved clarity and ease of reading. The disadvantage, for
some, may be temporary difficulty in finding familiar
language that has been relocated.

2. Definition of public water supply safe vyield: The
Department of Environmental Quality (DEQ) and the
Virginia Department of Health (VDH) staffs have worked
closely together over the past year on the topic of safe
yield and concluded it was desirable as a matter of public
policy for the definition to reside in DEQ's, not VDH?'s,
regulation. At its core, safe yield is a measure of the
maximum quantity of water that can be removed from a
given source of supply. Recently, the Technical Advisory
Committee reviewing VDH's waterworks regulations
reached consensus on removing the definition from VDH's
regulation and supports the inclusion of the definition into
DEQ's regulation, acknowledging DEQ's role and long-
term practice of the agencies in determining the limits of a
water source. Through these discussions, the agencies have
also agreed on the definition currently proposed through
this regulatory process. DEQ is responsible for evaluating,
in cooperation with VDH and local water supply managers,
the current and future capability of public water systems to
provide adequate quantity and quality of water. DEQ is the
agency with sole statutory authority over water quantity
and the rates and volumes that may be withdrawn from a
water source. An advantage of locating the term within
DEQ's regulation is that it more accurately reflects the
responsibilities of DEQ as the agency authorized to
determine the availability for a given water withdrawal.
One disadvantage is the perception by the regulated
community that the proposal results in a change in how
safe yield is determined and causes uncertainty in what is
authorized by their VDH waterworks permits. The
Department believes the proposal is prospective in nature,
applying only to new withdrawals or excluded withdrawals
that need a new 401 certificate to increase the withdrawal
beyond what it was before July 1, 1989.

3. Term "public water supply": The department proposes to
revise the term "public surface water supply withdrawal” to

"public water supply" without changing the definition to
clarify the term applies to the use type of a withdrawal.
The advantages are improved clarity and readability. One
disadvantage may be the perception that the definition
may, sometime in the future, limit a public water supply
system that includes other uses from being considered a
public water supply. While the emphasis of this definition
is on domestic use, the department disagrees that such
limitations could occur as the existing definition is not
limited solely to domestic use and does not preclude other
uses that may comprise a diverse public water supply
system.

4. Tidal surface water withdrawal exclusion: The
department proposes to revise the surface water withdrawal
exclusions pertaining to tidal resources to address
confusion identified as to the intent of tidal surface water
exclusion of two million gallons per day (mgd) for
consumptive tidal withdrawals. The current and historical
practice by the department in applying thresholds for
exclusions and permits is based upon the total volume of
water proposed to be withdrawn. The distinction between
consumptive and nonconsumptive components of that
volume is distinguished to enable the department to gain a
better understanding of the water budget to facilitate
project review. It would be a departure of practice to apply
the two mgd limit to only the consumptive portion of the
total withdrawal for this one exclusion and that was not
intended when the language was added in 2007. The
advantage is improved readability and reduced confusion
regarding the department's intent. No disadvantage is
expected.

5. Application informational requirements for surface
water withdrawals: The department proposes to clarify and
reduce confusion as to the permit application requirements
for surface water withdrawals by consolidating all
requirements into one comprehensive set and removing a
distinction between a minor surface water withdrawal and
a major surface water withdrawal. This distinction was
created during the 2007 regulation revisions in an attempt
to identify a reasonable threshold for which withdrawals
could be considered "minor," that is to not have an impact
on beneficial uses. It was assumed that smaller withdrawal
volumes result in less impact and thus, less information is
needed to assess those impacts, providing a more
streamlined process. Based upon the department's
experience implementing the regulation and reviewing
"minor" surface water withdrawal projects, the department
found that this presumption was flawed because the size of
the withdrawal volume is not always indicative of the
impact. Rather, it's the relative size of the withdrawal
volume to the size of the waterbody and the presence of
other existing beneficial uses. Therefore, the same set of
information is necessary for all withdrawals for staff to
conduct a review of the proposed impacts to instream flow
and associated downstream beneficial users. Additionally,
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it is unclear that an alternatives analysis is currently
required for any surface water withdrawal, regardless of
withdrawal size, due to this set of requirements being
located in a separate section of the regulation. Grouping
together informational requirements necessary for staff to
review an application for a surface water withdrawal is
advantageous because it will provide clarity; reduce
confusion to both staff and the regulated public; facilitate
application review; and ensure statutory intent can be met
in the protection of downstream beneficial uses. One
disadvantage may be the perception that the department is
removing a streamlined application process for smaller
surface water withdrawals. The department believes the
proposed revisions are the minimum necessary to review a
surface water withdrawal and provides applicants with
accurate portrayal of the information needed to assess their
project.

6. Modification criteria for surface water withdrawals: The
existing regulation lists what project changes may be
considered under either major or minor modification of the
permit, but only one of these pertains to surface water
withdrawals. This results in uncertainty for permittees, the
public, and staff as to the type of changes specific to
withdrawals that may be allowable under a minor
modification versus a major modification of the permit. As
part of the reorganization of the regulation, the department
proposes to add a section under the new Part V that
establishes the criteria, which is consistent with the
department's other permitting programs, for when minor
and major modifications of the permit may occur that are
specific to surface water withdrawal activities. The
advantage is clarity to the regulated public. No
disadvantage was identified.

7. Consistency between VWP and federal rules governing
compensatory mitigation: While the Commonwealth has an
independent nontidal wetlands regulatory program, it
works closely with the U.S. Army Corps of Engineers
(Corps) in its management of that program, including the
required compensatory mitigation for impacts to surface
waters, including wetlands. In 2008, the Corps adopted
revised regulation 33 CFR 332 (2008 Mitigation Rule)
regarding compensatory mitigation that essentially
reversed the hierarchy of acceptable mitigation practices,
thus causing the VWP permit regulations to be opposite
that of the Corps' regarding the hierarchy. The department
proposes to align its regulatory language as close as
possible to the 2008 Mitigation Rule considering the
existing State Water Control Law and regulatory
framework in which the program must operate. The
advantage is consistency in what the public may
reasonably expect regarding compensation requirements
when obtaining permits from both the federal and state
agencies. Both agencies retain discretion to approve
proposals that do not follow the rule verbatim, which may
be a disadvantage when federal and state permits are issued

and the permit programs do not concur as to the best
course of action regarding compensation.

8. Compensation for open water impacts: During the
advisory group meetings, a suggestion was made that
compensation for open water impacts be made
discretionary and that there be a limit for any required
compensation for open water impacts. The department
noted that 9VAC25-210-116 C 4 allows for discretionary
open water compensation as appropriate. Studies were
noted to suggest that too much open water is being created
with little environmental benefit as compensation for
impacts. The department proposes to parse out those small
open water areas where compensation may not be
warranted. Coordination with sister natural resource
agencies on project proposals is expected to continue. An
advantage may be reduced costs of compensation to those
seeking permits for impacts to surface waters. A
disadvantage may be unintentional impacts to aquatic-
dependent fauna.

9. Conditional requirement for assessment of wetland
functions: 9VAC25-210 currently requires that applicants
that propose to impact one acre or more of wetlands
provide an assessment of functions being lost. Historically,
such analysis was used at the state and federal levels to
support impact-to-loss ratios calculated for required
compensatory mitigation for wetland impacts. The
department proposes to revise the provision to only require
as assessment of functions for certain situations,
particularly when permittees desire, and can justify,
conducting on the ground permittee-responsible
compensation instead of purchasing bank or fee program
credits. The advantages include less cost for applicants
impacting wetlands and less review time by agency staff. A
disadvantage may be the perception that adequate
compensation is not being required to meet no-net-loss of
wetland acreage and functions.

10. Permit application requirements: The department
identified a need to receive project location information in
a geographic information system (GIS) format to support
agency data tracking initiatives and to better evaluate
compensatory mitigation proposals. Thus the department
added the need to provide certain information via GIS
shapefiles, unless waived by the agency. The department
also proposes to: 1) reorganize the requirements for a
complete application listed in 9VAC25-210-80; 2) revise
the provisions regarding complete applications to reduce
the timeline that these applications may linger; 3) make the
application provisions consistent across all VWP
regulations; 4) update the manuals and methods used in the
process of delineating surface waters as a result of changes
in federal regulations governing activities in waters of the
United States; and 5) revise the VWP complete application
requirements to reflect the need for the approved
jurisdictional determination when one is available. An
advantage of the proposed revisions is clarity in what the
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agency expects for a complete application, potentially
reducing the amount of time for staff to review an
application and make a permitting decision. A
disadvantage may be the availability of some information
for some types of projects where minimal engineering
takes place, or the cost of obtaining the information to
some project proponents.

11. Adding provisions for administrative continuance: The
department proposes to add the provision for
administrative continuance, as allowed by subdivision 5 a
of 8 62.1-44.15 of the Code of Virginia, but which has not
been previously included in the VWP regulations. While
the provision exists in other department regulations, no
timeframe exists for agency action. The advantage is that
the regulated public is not penalized by the inability of the
state to take a permit action. A disadvantage may be that
the provision does not include a timeframe for the state to
take action.

12. Permit modification procedures: The department
proposes to 1) revise the existing additional impacts limits
to be a percentage of original impacts, not to exceed one
acre or 1,500 linear feet, under a minor modification
process; 2) reorganize many of the provisions in 9VAC25-
210-180 for better readability and to clarify program intent,
such as for the transfer of a VWP individual permit from
one permittee to another; 3) update the allowable
substitution of compensatory mitigation options based on
the 2008 Mitigation Rule; 4) move and clarify an existing
provision for extending a VWP individual permit term if
originally set at less than 15 years; 5) add a provision for
the termination of an individual permit without cause when
there is a substantial change to the nature or existence of
the permittee; and 6) clarify language related to the
modification of permits for increases, or decreases, in the
amount of temporary impacts incurred by a permittee once
the project begins. One advantage is that the minor
modification process would greatly reduce the amount of
staff time needed to process what staff has found to be
largely insignificant additional impacts. Other advantages
include earlier identification of temporary impacts for staff
review; better clarity of what the agency may approve as a
project modification; better consistency with the 2008
Federal Mitigation Rule; and better tracking and
management of permits. Disadvantages may be that
slightly more additional impacts are approved after permit
issuance without an opportunity for public comment.

13. Revise, move, add, and delete definitions: Because
9VAC25-210 is the over-arching program regulation, the
department determined that many definitions are
unnecessarily duplicated in the VWP general permit
regulations, while others may be duplicated for ease of
reference or emphasis. Other definitions needed to be
revised based on current practices, the 2008 Federal
Mitigation Rule, or the literature. Still other definitions
have become obsolete over the last 10 years, or reflect

widely accepted concepts in environmental science and
engineering and are no longer needed. The department
proposes to move, revise, and delete various definitions.
The advantage is improved clarity and understanding of the
agency's intentions. No disadvantage was identified.

14. Informational requirements: The department proposes
to streamline the regulation language in some places where
additional information is requested or required by DEQ,
and instead, add a new section entitled "Statewide
information requirements." This provision is based in the
Code of Virginia and appears in other regulations. The
advantage is one location summarizing the responsibility
of the VWP applicant or permittee to provide the
information required to process an application or permit in
a timely manner. No disadvantage was identified.

15. Permitting exclusions: Language is proposed to require
applicants to demonstrate that any of the exclusions
contained in 9VAC25-210-60 apply to the applicant's
project. Also, based on staff experiences reviewing and
processing applications for small impacts to open waters in
the Commonwealth, the department determined that certain
impacts to open waters not only may be excluded from the
need to obtain a VWP permit, but also from the need for
compensation. The department proposes to revise the
regulation language to reflect this. Other proposed
revisions include reorganizing the order of some
exclusions; clarifying language in some exclusions;
consolidating some exclusions; and moving and revising
the exclusions related to surface water withdrawal
activities to a new part in the regulation. Advantages
include improved clarity and readability; time and resource
savings for the department; and savings on project
expenses for applicants. A disadvantage may be the
perception that the agency is excluding less than was
excluded from permitting previously.

16. Finalizing compensation plans: The department
proposes to clarify what is required for a complete
application regarding compensatory wetland and stream
mitigation plans, including a draft of the intended
protective mechanism to be placed over any permittee-
responsible compensation site. The original regulation
language gives the permittee 120 days to record the
mechanism, which usually entails a survey of
compensation site boundaries at a minimum. The
department proposes to delete the 120-day requirement and
make the deadline to be prior to initiating impacts in
surface waters that are authorized by the permit.
Advantages identified are more time to record for some
compensation options, where 120 days have proven
inadequate; less confusion on the timeline in which to
record in those cases where local planning and permitting
requirements overlap the department's; and clarity
regarding what information is required to be submitted and
when. A disadvantage may be a delay in project
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commencement due to availability of
professionals at the required time.

17. Approval of in-lieu fee programs as compensatory
mitigation option: The department proposes to update the
regulation to use of the term "program™ instead of "fund"
in reference to in-lieu fee funds, to be consistent with the
2008 Federal Mitigation Rule (Rule) choice of language.
Other proposed revisions include changing the language to
mimic the Rule; change the amount of time for which an
approval is valid from the existing five years to 10 years;
revise the language to address the new Wetland and Stream
Replacement Fund that was mandated by the Virginia
General Assembly in 2012; and revisions for wording
choice, to remove duplicative language, and reorganize the
language. The advantages include better clarity and
understanding for the regulated public; bringing the
regulation more in line with the Rule; and saving time and
staff resources. No disadvantages were identified.

18. General permits: The department proposes to revise
language in 9VAC25-210-130 of the VWP Permit Program
Regulation to clarify the discussion of general permit terms
and streamline provisions regarding compensation, both
advantages of the proposed revisions. No disadvantage was
identified.

19. Forms and documents: The department proposes to
update, correct, and revise the forms and documents
incorporated by reference at the end of the VWP Permit
Program Regulation for clarity and to improve readability.
No disadvantage was identified.

Department of Planning and Budget's Economic Impact
Analysis:

Summary of the Proposed Amendments to Regulation. The
State Water Control Board (Board) proposes to reorganize
and amend the Virginia Water Protection Permit Program
Regulation. The Board proposes to move all rules regarding
surface water withdrawals into one part of this regulation
(Part V). The Board also proposes to make many clarifying
changes to regulatory text as well as making several
substantive changes to the rules that permittees must follow.
The substantive changes that the Board proposes include:

1. Adding a definition of public water supply safe yield
to clarify for affected entities that safe yield for water
supply means something different than the Virginia
Department of Health's definition for safe yield which
deals with the maximum capacity of water removing
equipment,

2. Removing the distinction between minor surface water
withdrawal and major surface water withdrawal,

3. Aligning the hierarchy of acceptable mitigation
practices in this regulation as closely as practical to the
hierarchy adopted in 2008 by the U.S. Army Corps of
Engineers,

surveying

4. Changing the rule for compensation of open water
impacts so that compensation is discretionary and not
required at all "for permanent or temporary impacts open
waters that are identified as palustrine’ by the Cowardin
classification method except when such open waters are
located in areas of karst topography? in Virginia and are
formed by the natural solution of limestone,"

5. Changing requirements for the assessment of functions
lost so that applicants who are proposing to impact 1.01
acres or more of wetlands only have to complete an
assessment if they plan to vary from the compensatory
mitigation ratios® in the regulation,

6. Allowing administrative continuances of expiring
permits for permittees who have submitted a timely and
complete application for permit reissuance,

7. Adding a requirement that entities that are claiming
their activities are excluded from permitting requirements
demonstrate to the satisfaction of the Board that they
qualify for the exclusions claimed,

8. Changing the requirement that permittees complete all
agreed upon compensatory wetlands building and submit
a record of the title instrument that will preserve the
mitigation to the Department of Environmental Quality
(DEQ) within 120 days of the issuance of the permit to
only requiring that this work be done and a title
instrument recorded with DEQ prior to breaking ground
on any activities covered by the permit,

9. Changing the timeframe for approval of in-lieu fee
programs from every five years to every 10 years, and

10. Requiring that all project location (mapping)
information submitted to the Board as part of a permit
application be in geographic information system (GIS)
format but also allowing DEQ to waive this format
requirement on a case-by-case basis.

Although it is not a specific change that needs to be analyzed
in this proposed regulation, it is very important to note that
this regulation underpins four other general permit regulations
which expire August 1, 2016. If this proposed regulation does
not become effective, and the four general permit regulations
are not renewed before that date, affected permittees may
experience considerable disruption in their projects and incur
considerable costs on account of their permits expiring along
with the general permit regulations.

Result of Analysis. Benefits likely outweigh costs for most
proposed changes. For one proposed change, costs will likely
outweigh benefits.

Estimated Economic Impact. Most of the changes that the
Board is proposing for this regulation are either to consolidate
all of the surface water withdrawal rules into one part (Part V)
of the regulation (so that they are easier to find) or to modify
language to eliminate confusion about what the rules are. For
instance, the wording of rules for tidal surface water
withdrawal have, according to Board staff, caused confusion
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about permitting requirements for some individuals. The
Board proposes to slightly reword these rules but does not
propose to change the rules themselves in any substantive
way. Affected entities are very unlikely to incur extra costs on
account of changes such as these, but will benefit from the
increased clarity of the regulatory text.

Currently, the Board regulates surface water withdrawal but
the Virginia Department of Health (VDH) regulates the
equipment that permittees use to withdraw water. As a
consequence of this, permittees can become confused because
the differing regulations have differing meanings for the same
words. To alleviate this confusion, the Board proposes to add
a definition for "public water supply safe yield" to make it
clear that the Board is referring to how much water it is safe
to withdraw from a given surface water source when they use
the term safe yield rather than referring to, as VDH does
when using the term safe yield, the maximum capacity of
equipment to process the withdrawn water safely. No affected
entity is likely to incur costs on account of this change.
Interested parties who have occasion to read both the Board's
and VDH's regulations are likely to benefit from this
clarification.

During the 2007 revision of this regulation, the Board
attempted to set up a simplified application and a streamlined
process for minor surface water withdrawals so that entities
completing minor projects would incur fewer costs. In
subsequent practice, however, Board staff discovered that
they needed approximately the same information to evaluate a
minor surface water withdrawal as they needed to evaluate a
major surface water withdrawal. This has led to situations
where filing a streamlined application for minor water
withdrawal causes delays and greater costs for applicants as
Board staff had to contact them repeatedly to obtain
information that would have been readily available on the
longer, non-streamlined application. The Board now proposes
to eliminate the process for application for minor surface
water withdrawal and instead require all applicants to fill out
the same application and provide the same information to the
Board. Board staff estimates that this will save applicants
who would currently use the streamlined application between
four and eight hours of a consultant's time at $200 per hour.
Board staff also reports that this change will save Board staff
time because they will be able to analyze applications as they
first come in rather than having to contact the applicant,
sometime multiple times, to obtain further information that
the Board must have.

Prior to 2008, the Board's hierarchy of acceptable
compensatory mitigation practices matched the hierarchy
enforced by the U.S. Army Corps of Engineers fairly closely.
In 2008, however, the Corps of Engineers adopted new rules
that, according to Board staff, essentially flipped the
hierarchy of mitigation practices on the federal level. This
change meant that some permit applicants who need both
federal and state permits may incur extra costs associated
with the federal and state hierarchies being very different

from each other. These costs may be associated with the
applicant having to complete both federal and state mitigation
priorities or they may be associated with the time spent and
costs incurred appealing one or both of the compensation
requirements. The Board now proposes to amend its
compensatory mitigation hierarchy to align it as closely as
possible with the federal hierarchy. This change will
minimize any extra associated costs that might be incurred by
applicants. Board staff reports that it will not, however,
eliminate these costs completely in all cases because the
Board and the Army Corps of Engineers will still sometimes
differ in the mitigation practice that they order. Nonetheless,
affected applicants will benefit greatly from the aligning of
the hierarchy in this regulation to that used by the federal
government.

Currently, all permit holders whose activities cause open
water impacts must engage in compensatory mitigation.
Board staff reports that the current regulation already allows
for Department of Environmental Quality (DEQ) discretion to
vary from this rule, but also reports that advisory groups that
met to discuss this regulation recommended that the Board
formalize exemptions from this rule in situations where more
mitigation was being required than necessary to protect
Virginia's surface water. The Board now proposes to not
require compensatory mitigation "for permanent or temporary
impacts open waters that are identified as palustrine by the
Cowardin classification method except when such open
waters are located in areas of karst topography in Virginia
and are formed by the natural solution of limestone." This
change will benefit permittees in the Commonwealth as it
will decrease their mitigation costs.

Current regulation requires that permit holders who propose
to impact more than one acre of wetlands provide an
assessment of functions that will be lost on account of their
proposed activity. The Board now proposes to amend this
requirement so that an assessment will only need to be done if
the permittee wants to vary from the compensatory mitigation
ratios in the regulation. For instance, a permittee that
proposes to impact two acres of forest wetlands would only
need to pay for an assessment if he wanted to provide less
compensatory mitigation than the 2:1 ratio (two acres of
wetlands built or restored for every acre disturbed or
destroyed) but would not have to pay for an assessment if he
followed that ratio. This change will benefit permittees as
they will not have to pay for an assessment independently of
the assessment made by the Board that the default appropriate
level of mitigation are the ratios in the regulation. Board staff
reports that permittee assessments can cost between $500 and
$1,500 each.

Current regulation requires permittees who want to have their
permits reissued by the Board to submit a complete
application in a timeframe set by the Board but does not
address extraordinary situations that might arise which would
delay Board staff in evaluating those applications before the
end date of the permit requested to be reissued. Because of
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this, some permittees may suffer a permit lapse that could
possible stop them from working on a project. The Board
proposes to add an administrative continuance to this
regulation so that Board staff can extend the expiration date
of an existing permit so long as they have a completed
application. This change will benefit permittees as it will
eliminate the possibility of permitted work having to be
stopped on account of an expiring permit even though the
permit holder did everything he was supposed to in order to
get the permit reissued in a timely fashion.

Current regulation contains numerous exclusions for activity
that does not need to be permitted by the Board under this
regulation. Board staff reports, however, that enforcement
staff has many enforcement actions that start because
individuals did not get permits that they were actually
required to get because they thought that their activity was
excluded. The Board now proposes to require that individuals
who want to claim an exclusion demonstrate to the Board that
the exclusion claimed is appropriate. Board staff reports that
costs for this amendment will be minimal since staff will be
working with affected individuals to both minimize those
costs and to also minimize any need for enforcement against
those individuals. The benefits of this change likely outweigh
its costs.

Currently, permittees must complete compensatory mitigation
wetlands creation and submit a record of the title instrument
(deed restriction, etc.) that will preserve the mitigation to
DEQ within 120 days of the issuance of a permit. This has led
to situations where permittees incurred costs for either
completing compensatory wetlands building or incurred costs
for modifying their permits when their plans to engage in
activities covered by the permit either were eliminated or
were greatly delayed. For example, someone who planned to
build a housing development might incur costs for mitigation
required by his permit within 120 days of the issuing of his
permit even if his plans to build are delayed for an extended
time or if he never builds the development at all. The Board
now proposes to amend this regulation to allow permit
holders to complete their compensatory mitigation and submit
their records to DEQ before they break ground on their
project rather than within 120 days. This will benefit
permittees as they will not incur costs for mitigation as soon
or at all if they never engage in the permitted activities.

Current regulation requires organizations that run in-lieu fee
compensatory mitigation programs to be re-approved by the
Board every five years but allows the Board to remove
approval at any time if the approved organization fails to
follow Board rules. The Board proposes to only require
program re-approval every ten years but will retain the ability
to remove approval mid-cycle if that becomes necessary
because the approved organization is failing to follow rules or
doing a shoddy job. This change is unlikely to cause any
entity to incur costs and is likely just as protective of the
environment as the current rule is. Both Board staff and any

approved organizations will benefit from their re-approval
paperwork and costs only occurring half as often.

Currently, permit applicants are required to provide specific
and detailed project location (mapping) information but the
format that the information must be in is not currently
specified. Board staff reports that, in order to support agency
tracking initiatives, help support the goals and objectives
identified by the Virginia Geographic Information Network
and better evaluate compensatory mitigation proposals, the
Board proposes to require that such information be provided
in geographic information system (GIS) format. Board staff
reports that the vast majority of permit applicants, including
the 90% of applicants who hire a consultant to compile and
submit permit application, already have access to GIS
software (although only about 50% of applications are
submitted with GIS format location information) and that
several free drawing/mapping tools are available. Board staff
further reports that conservation organizations have urged the
Board to make this change so that they can more easily access
permit application information that is subject to request under
the Freedom of Information Act (FOIA).

Nonetheless, this change is likely to create a significant
barrier for the dozen or so affected small permit applicants
each year who do not currently have access to GIS software
and who will either face a likely steep learning curve to
utilize free GIS software or else will incur costs for easier to
use, paid-for software or for hiring a consultant at $300-$500
per 3-4 hour time unit. Board staff reports that the Board will
have the power to exempt applicants from this requirement
but that the Board would likely only exempt a subset of the
applicants who currently do not use GIS software. Because
the applicants who are most likely to be affected by this
requirement are the least likely to be able to easily absorb the
costs of it, and because the Board's intent to offer exemptions
indicates that not all applications need to be consistent, costs
likely outweigh benefits for this proposed change.

Businesses and Entities Affected. Board staff reports that
these proposed regulatory amendments will affect any entity
whose activities would require a permit because those
activities will affect surface waters. Such activities may
include expansion of existing buildings, facilities or related
appurtenances, new construction or changes to operational
practices. The Board processes approximately 400 general
permits and approximately 40 individual permits per year.
Board staff reports that about 40% of those permits are
obtained by the Virginia Department of Transportation. Small
businesses will be affected by these proposed changes but
Board staff does not have an estimate of how many permits
per year are obtained by small businesses.

Localities Particularly Affected. No locality will be
particularly affected by this proposed regulation.
Projected Impact on Employment. The GIS format
requirement in the proposed regulation may lead to an
increase in the utilization of permit consultants.
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Effects on the Use and Value of Private Property. The GIS
format requirement in the proposed regulation may increase
the cost of developing private property.

Small Businesses: Costs and Other Effects. Some small
businesses will likely be impacted by these proposed
regulatory changes although the number of such entities is
unknown. Some small businesses may incur time or money
costs on account of being newly required to submit mapping
information in GIS format.

Small Businesses: Alternative Method that Minimizes Adverse
Impact. Given that the costs of requiring mapping information in
GIS format will fall disproportionately on small permit
applicants, including small business applicants, the Board may
wish to eliminate this proposed requirement and allow applicants
to submit mapping information as they do now.

Real Estate Development Costs. The GIS format requirement

in the proposed regulation may increase the real estate
development costs for some small permit applicants.

* According to the United States Department of the Interior's Fish and
Wildlife Service information found at
http://www.na.fs.fed.us/spfo/pubs/n_resource/wetlands/wetlands3_classificat
ion.htm, "(t)he palustrine system includes freshwater wetlands not associated
with stream channels, wetlands associated with lakes of less than 20 acres
and other wetlands bounded by uplands. Most forested wetlands are in the
palustrine system."

2 According to information from the Virginia Department of Conservation
and Recreation found at
http://www.dcr.virginia.gov/environmental _education/underground.shtml,
Karst topography is land area that includes sinkholes, springs, sinking
streams and caves. This landscape features underground streams and aquifers
that supply the wells and springs communities use for drinking water.

® Compensatory mitigation ratios in the regulation are 2:1 for forest, 1.5:1 for
scrub-scrub and 1:1 for emergent or higher.

Agency's Response to Economic Impact Analysis: The
department has reviewed the economic impact analysis
prepared by the Department of Planning and Budget and has
no comment.

Summary:
The proposed regulatory action (i) reorganizes the
regulation, including by consolidating the surface water
withdrawal provisions in a new Part V; (ii) updates
definitions, including by adding a definition of “public
water supply safe yield" and by revising the term "public
surface water supply withdrawal" to "public water supply,"
without changing the definition; (iii) revises the surface
water withdrawal exclusions pertaining to tidal resources;
(iv) removes a distinction between a minor surface water
withdrawal and a major surface water withdrawal; (v)
establishes the criteria for when minor and major
modifications of the permit may occur that are specific to
surface water withdrawal activities; (vi) aligns the
regulation as closely as possible to the 2008 Mitigation
Rule of the U.S. Army Corps of Engineers; (vii) makes
compensation for certain open water impacts discretionary
and establishes a limit for any required compensation;

(viii) requires only an assessment of functions for certain
situations; (ix) revises permit application requirements
and permit modification procedures; (x) allows an
administrative continuance of a permit application; (xi)
revises permitting exclusions;  (xii) clarifies the
requirements for a complete application regarding
compensatory wetland and stream mitigation plans; and
(xiii) makes other clarifying, technical, and grammatical
changes.

Part |
VWP Permit Program Definitions, Exclusions, Prohibitions
and Requirements

9VAC?25-210-10. Definitions.

A. Definitions specific to surface water withdrawals are in
9VAC25-210-300.

B. Unless a different meaning is required by the context, the
following terms as used in this chapter shall have the
following meanings:

amended 1987,

"Adjacent" means bordering, contiguous, or neighboring;
wetlands separated from other surface water by man-made
dikes or barriers, natural river berms, sand dunes, and the like
are-adjacent-wetlands.

"Administratively withdrawn" means a decision by the
board that permanently discontinues the review or processing
of a VWP permit application or request to modify a VWP

permit.

"Applicant" means a person applying for a VWP individual
permit or for coverage under a VWP general permit

authorization.

"Aquatic environment" means surface waters and the habitat
they provide, including both plant and animal communities.

"Avoidance" means not taking or modifying a proposed
action or parts of an action so that there is no adverse impact
to the aquatic environment.

"Beneficial use"” means both instream and offstream uses.
Instream beneficial uses include, but are not limited to:, the
protection of fish and wildlife resources and habitat;,
maintenance of waste assimilation;, recreation;, navigations;,
and cultural and aesthetic values. The preservation of
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instream flows for purposes of the protection of navigation,
maintenance of waste assimilation capacity, the protection of
fish _and wildlife resources and habitat, recreation, and
cultural and aesthetic values is an instream beneficial use of
Virginia's waters. Offstream beneficial uses include, but are
not limited to:, domestic uses (including public water
supply);, agricultural; uses, electric power generationi—and,
commercial uses, and industrial uses.

"Best management practices{BMRPs)" or "BMPs" means a
schedule of activities, prohibition of practices, maintenance
procedures, and other management practices that prevent or
reduce the pollution of surface waters.

"Board" means the State Water Control Board.

"Channelization-efstreams" means the alteration of a stream
channel by widening, deepening, straightening, cleaning, or
paving certain areas.

"Compensation” or "compensatory mitigation" means

i j (i) the restoration
(reestablishment or rehabilitation), establishment (creation),
enhancement, or in_certain circumstances preservation of
aquatic resources or (ii) in certain circumstances an out-of-
kind measure having a water quality, habitat, or other
desirable benefit for the purposes of offsetting unavoidable
adverse impacts to aquatic resources that remain after all
appropriate and practicable avoidance and minimization has
been achieved.

"Construction site" means any site where land-disturbing
activity is conducted or physically located for the purpose of
erecting buildings, roads, or other discrete structures,
including on-site or off-site areas used for dependent, support
facilities, such as quarries, mines, or temporary stormwater
management or erosion control structures.

”a.te.'S. without—recycle—of—said—waters—to—their—source—of
"Coverage" means authorization to conduct a project in
accordance with a VWP general permit.

"Conversion" means those impacts to surface waters that
permanently change an existing wetland or aquatic resource
type to a different wetland or aquatic resource type.

"Cowardin _classification” or "Cowardin classification
method," unless otherwise specified in this chapter, means the
waters classification system in Classification of Wetlands and
Deepwater Habitats of the United States (Cowardin, Lewis
M. 11, et al., U.S. Fish and Wildlife Service, December 1979,
Reprinted 1992).

"Creation" means the establishment of a wetland or other
aquatic resource where one did not formerly exist.

"Cross-sectional sketeh™ drawing" means a scaled graph or
plot that represents the plane made by cutting across an object
at right angles to its length. For purposes of this regulation,
objects may include, but are not limited to, a surface water

body or a portion of it, a man-made channel, an above-ground
structure, a below-ground structure, a geographical feature, or
the ground surface itself.

"Department” _or "DEQ"
Environmental Quality.

"Director" means the Director of the Department of
Environmental Quality (DEQ) or an authorized
representative.

"Discharge" means, when used without qualification, a
discharge of a pollutant, or any addition of any pollutant or
combination of pollutants, to state waters erwaters—of-the

contiguous-zone-or-ocean-otherthana-discharge-from-a-vessel
loati e . ;

transportation.

"Draft VWP permit" means a document indicating the

board's tentative decision relative to a VWP permit action.

"Draining" means human-induced activities such as
ditching, excavation, installation of tile drains, hydrologic
modification by surface water runoff diversion, pumping
water from wells, or similar activities such that the activities
have the effect of artificially dewatering the wetland or
altering its hydroperiod.

"Dredged material” means material that is excavated or
dredged from surface waters.

"Dredging" means a form of excavation in which material is
removed or relocated from beneath surface waters.

means _the Department of

location.i . ithd Lisd |

"Ecologically preferable” means capable of providing a
higher likelihood than alternative proposals of replacing
existing wetland er acreage or functions, stream functions and
values, water quality, and fish and wildlife resources than

alternative proposals

"Emergent wetland” means a class of wetlands dominated
by erect, rooted, herbaceous plants growing in water or on a
substrate, excluding mosses and lichens. This vegetation is
present for most of the growing season in most years and is
usually dominated by perennial plants.

"Enhancement” means activities conducted in existing
wetlands or other portions of the aquatic environment that
increase one or more aquatic functions er-values.

"Excavate" or "excavation" means ditching, dredging, or
mechanized removal of earth, soil, or rock.
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"Fill" means replacing portions of surface water with
upland, or ehanging raising the bottom elevation of a surface
water for any purpose, by placement of any pollutant or
material including but not limited to rock, sand, earth, and
man-made materials and debris.

"Fill material" means any pollutant which that replaces
portions of surface water with dry land or which-changes that
raises the bottom elevation of a surface water for any purpose.

"Forested wetland" means a class of wetlands dominated by
woody vegetation that is approximately 20 feet (six_meters)
tall or taller and three inches (7.6 centimeters) or larger in
diameter at breast height (DBH). These areas typically
possess an overstory of trees, an understory of trees or shrubs,
and an herbaceous layer.

"Hydrologic regime” means the entire state of water
movement in a given area. It is a function of the climate and
includes the phenomena by which water first occurs as
atmospheric water vapor, passes into a liquid or solid form,
falls as precipitation, moves along or into the ground surface,
and returns to the atmosphere as vapor by means of
evaporation and transpiration.

"Impacts” means results caused by human-induced those
activities conducted-in-surface-waters—as specified in § 62.1-
44.15:20 A of the Code of Virginia.

"Impairment" means the damage, loss, or degradation of the
acreage or functions of wetlands or the functions and—values
of state waters.

"Independent utility" means a test to determine what
constitutes a single and complete project. A project is
considered to have independent utility if it would be
constructed absent the construction of other projects in the
project area. Portions of a phased development project that
depend upon other phases of the project do not have
independent utility. Portions of a phased development project
that would be constructed even if the other phases are not
built can be considered as separate single complete projects
with independent public and economic utility.

"In-lieu fee fund™ program" means a menetary-fund program
operated by a nonprofit organization or governmental agency

which that receives financial—contributions moneys from
persons impacting wetlands or streams pursuant to an
authorized, permitted activity and whieh that expends the
moneys received to provide consolidated compensatory
mitigation for permitted wetland or stream impacts.

"lIsolated wetlands of minimal ecological value" means those
wetlands that: (i) do not have a surface water connection to
other state waterss, (ii) are less than one-tenth of an acre (0.10
acre or 4,356 square feet) in size;, (iii) are not located in a
Federal Emergency Management Agency designated 100-
year floodplain;, (iv) are not identified by the Virginia
Natural Heritage Program as a rare or state significant natural
community;, (v) are not forested;, and (vi) do not contain
listed federal or state threatened or endangered species.

"Joint Permit Application—@PAY" or "JPA" means an
application form that is used to apply for permits from the
Norfolk District Army Corps of Engineers, the Virginia
Marine Resources Commission, the Virginia Department of
Environmental Quality, and local wetland boards for work in
waters of the United States and in surface waters of Virginia.

"Law" means the State Water Control Law of Virginia.

"Legal name" means the full legal name of an individual,
business, or other organization. For an individual, legal name
means the first name, middle initial, last name, and suffix. For
an entity authorized to do business in Virginia, the legal name
means the exact name set forth in the entity's articles of
incorporation, organization or trust, or formation agreement,

as applicable.

"Minimization" means lessening impacts by reducing the
degree or magnitude of the proposed action and its
implementation.

A

"Mitigation" means sequentially avoiding and minimizing
impacts to the maximum extent practicable, and then
compensating for remaining unavoidable impacts of a
proposed action.

"Mitigation bank™ means a site providing off-site,
consolidated compensatory mitigation that is developed and
approved in accordance with all applicable federal and state
laws or regulations for the establishment, use, and operation
of mitigation banks; and is operating under a signed banking
agreement.

"Mitigation banking" means compensating for unavoidable
wetland or stream losses in advance of development actions
through the sale; or purchase er—use of credits from a
mitigation bank.

"Nationwide permit" means a general permit issued by the
USACE U.S. Army Corps of Engineers (USACE) under 48
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CFR-Part-241 33 CFR Part 330 and, except where suspended
by individual USACE Corps Districts, applicable nationwide.

"Nontidal wetland" means those wetlands other than tidal
wetlands that are inundated or saturated by surface water or

was impacted; but does replace lost wetland or surface water
functions—values; or beneficial-uses provide a water quality,
habitat, or other desirable benefit.

"Perennial stream" means a well-defined channel that

groundwater at a frequency and duration sufficient to support,

contains water year round during a year of normal rainfall.

and that under normal circumstances do support, a prevalence

Generally, the water table is located above the stream bed for

of vegetation typically adapted for life in saturated soil

most _of the year and groundwater is the primary source for

conditions, as defined by the U.S. Environmental Protection

stream flow. A perennial stream exhibits the typical

Adgency pursuant to 8 404 of the federal Clean Water Act in

biological, hydrological, and physical characteristics

40 CFR 230.3(t). Wetlands generally include swamps,

commonly associated with the continuous conveyance of

marshes, bogs, and similar areas.

"Normal agricultural activities" means those activities
defined as an agricultural operation in § 3.2-300 of the Code
of Virginia and any activity that is conducted as part of or in
furtherance of such agricultural operation; but shall not
include any activity for which a permit would have been
required as of January 1, 1997; under 33 USC § 1344 or any
regulations promulgated pursuant thereto.

"Normal residential gardening; and lawn and landscape
maintenance” means ongoing noncommercial residential
activities conducted by or on behalf of an individual
occupant, including mowing; planting; fertilizing; mulching;
tilling; vegetation removal by hand or by hand tools; and
placement of decorative stone, fencing, and play equipment.
Other appurtenant noncommercial activities, provided that
they do not result in the conversion of a wetland to upland or
to a different wetland type, may also be included.

"Normal silvicultural activities" means any silvicultural
activity as defined in § 10.1-1181.1 of the Code of Virginia,
and any activity that is conducted as part of or in furtherance
of such silvicultural activity; but shall not include any activity
for which a permit would have been required as of January 1,
1997; under 33 USC § 1344 or any regulations promulgated
pursuant thereto.

"Notice of project completion™ means a statement submitted

water.

"Permanent flooding or impounding™ means a permanent
increase in the duration or depth of standing water on a land
surface, such as from a dam. Permanent increases in duration
or depth of standing water that result from extended-detention
basins and enhanced extended-detention basins, when
designed, constructed, and maintained to function in
accordance with Virginia Department of Conservation and
Recreation (DCR) standards for such facilities (Virginia
Stormwater Management Handbook, First Edition, 1999,
Volume 1, Chapter 3), or when designed in accordance with
local standards that, at a minimum, meet the DCR standards,
are not considered to be permanent flooding and impounding.

"Permanent impacts" are means those impacts to surface
waters, including wetlands, that cause a permanent alteration
of the physical, chemical, or biological properties of the
surface waters or of the acreage or functions and-values of a
wetland.

"Permittee” means the person who holds a VWP individual
or general permit.

"Permittee-responsible  compensatory  mitigation"  or
"permittee-responsible mitigation” means compensation or
compensatory mitigation, as defined in this section, that is
undertaken by the permittee, or an authorized agent or
contractor, for which the permittee retains full responsibility.

by the permittee or authorized agent that the authorized
activities and any required compensatory mitigation have
been completed.

"Open water" means an area that, during a year with normal
patterns of precipitation, has standing water for sufficient
duration to establish an ordinary high water mark. The term
"open water" includes lakes and ponds but does not include
ephemeral waters, stream beds, or wetlands.

"Ordinary high water" or "ordinary high water mark™ means

"Person" means ene—or—mere—individuals—a individual
corporation, a partnership, an association, a governmental
body, a municipal corporation, or any other legal entity.

"Phased development” means more than one project
proposed for a single piece of property or an assemblage of
contiguous properties under consideration for development by
the same person, or by related persons, that will begin and be
completed at different times. Depending on the relationship
between the projects, a phased development may be

that line on the shore established by the fluctuations of water

considered a single and complete project or each project may

and indicated by physical characteristics such as a clear,

be considered a single and complete project if each project

natural line impressed on the bank; shelving; changes in the

has independent utility, as defined in this section.

character of soil; destruction of terrestrial vegetation; the
presence of litter and debris, or other appropriate means that
consider the characteristics of the surrounding areas.

"Out-of-kind compensatory mitigation" or "out-of-kind
mitigation" means compensatory—mitigation a_measure that

does not replace the same type of wetland or surface water as

"Plan view sketeh™ drawing" means a scaled graph or plot
that represents the view of an object as projected onto
orthogonal planes. For purposes of this regulation chapter,
objects may include, but are not limited to, structures,
contours, or boundaries.
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"Pollutant” means any substance, radioactive material, or
heat which that causes or contributes to; or may cause or
contribute to pollution.

"Pollution" means such alteration of the physical, chemical,
or biological properties of any state waters as will or is likely
to create a nuisance or render such waters: (i) harmful or
detrimental or injurious to the public health, safety, or
welfare; or to the health of animals, fish, or aquatic life; (ii)
unsuitable with reasonable treatment for use as present or
possible future sources of public water supply; or (iii)
unsuitable  for  recreational, commercial, industrial,
agricultural, or other reasonable uses; provided that (a) an
alteration of the physical, chemical, or biological property of
state waters, or a discharge or deposit of sewage, industrial
wastes or other wastes to state waters by any owner which by
itself is not sufficient to cause pollution, but which, in
combination with such alteration of or discharge or deposit to
state waters by other owners is sufficient to cause pollution;
(b) the discharge of untreated sewage by any owner into state
waters; and (c) contributing to the contravention of standards
of water quality duly established by the board, are "pollution™
for the terms and purposes of this chapter.

water-supphies-caused-by-dreught:

"Regional permit" means a general permit issued by the
USACE U.S. Army Corps of Engineers under 40-CFR-Part
241 33 CFR Part 330 and applicable within a specified
geographic area.

"Restoration" means the reestablishment of a wetland or
other aquatic resource in an area where it previously existed.
Wetland restoration means the reestablishment of wetland
hydrology and vegetation in an area where a wetland
previously existed. Stream restoration means the process of
converting an unstable, altered, or degraded stream corridor,
including adjacent areas and floodplains, to its natural
conditions.

"Riprap" means a layer of nonerodible material such as
stone or chunks of concrete.

"Section 401" means § 401 of the Clean Water Act, or
33 USC § 1341, as amended in 1987.

. : I .

"Practicable” means available and capable of being done
after taking into consideration cost, existing technology and
logistics in light of overall project purposes.

"Preservation” means the protection of resources in
perpetuity through the implementation of appropriate legal
and physical mechanisms.

"Profile sketeh™ drawing"” means a scaled graph or plot that
represents the side view of an object. For purposes of this
regulation chapter, objects may include, but are not limited to,
a surface water body or a portion of it, a man-made channel,
an above-ground structure, a below-ground structure, a
geographical feature, or the ground surface itself.

"Public hearing" means a fact finding proceeding held to
afford interested persons an opportunity to submit factual
data, views, and comments to the board pursuant to the

board's-Procedural- Rule-No—1—Public-and-Formal-Hearing
Procedures{9VAC25-230) § 62.1-44.15:02 of the Code of
Virginia.

"Scrub-shrub wetland" means a class of wetlands dominated
by woody vegetation, excluding woody vines, approximately
three to 20 feet (one to six meters) tall. The species include
true shrubs, young trees, and trees or shrubs that are small or
stunted because of environmental conditions.

"Significant alteration or degradation of existing wetland
acreage or function" means human-induced activities that
cause either a diminution of the areal extent of the existing
wetland or cause a change in wetland community type
resulting in the loss or more than minimal degradation of its
existing ecological functions.

"Single and complete project” means the total project
proposed or accomplished by a person, which also has
independent utility as defined in this section. For linear
projects, the single and complete project (e.g., a single and
complete crossing) will apply to each crossing of a separate
surface water (e.g., a single water body) and to multiple
crossings of the same water body at separate and distinct
locations. Phases of a project that have independent utility
may each be considered single and complete.

""State waters" means all water, on the surface and under the
ground, wholly or partially within or bordering the
Commonwealth or within its jurisdiction, including wetlands.
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"Stream bed" or "stream channel” means the substrate of a
stream, as measured between the ordinary high water mark

mitigation site—er, mitigation bank, or in-lieu fee program
project, or it otherwise prohibits the restoration of the same

along each side of a stream. The substrate may consist of

organic_matter, bedrock, or inorganic particles that range in
size from clay to boulders, or a combination of both. Areas
contiguous to the stream bed, but outside of the ordinary high
water mark along each side of a stream, are not considered
part of the stream bed.

"Surface water" means all state waters that are not ground
water groundwater as groundwater is defined in § 62.1-255 of
the Code of Virginia.

"Suspend" or "suspension" means a decision by the board

that stops the review or processing of a permit application or
request to modify a permit or permit coverage until such time
that information requested by the board is provided,
reviewed, and deemed adequate.

"Temporary impacts" means these impacts to wetlands or
other surface waters—ncluding-wetlands; that do not cause a
permanent alteration of the physical, chemical, or biological
properties of the surface water waters or ef-thefunctions-and
values-of a-wetland the permanent alteration or degradation of
existing wetland acreage or functions. Temporary impacts
include activities in which the greund impact area is restored
to its preconstruction elevations and contours and-elevations,
with topsoil from the impact area where practicable, such that
previous wetland acreage and functions and-values or surface
water functions are restored.

"Tidal wetland™ means vegetated and nonvegetated wetlands
as defined in § 28.2-1300 of the Code of Virginia.

"Toxic pollutant” means any agent or material including, but
not limited to, those listed under § 307(a) of the Water
Pollution Prevention and Control Act (33 USC § 1317(a)),
which after discharge will, on the basis of available
information, cause toxicity. Toxicity means the inherent
potential or capacity of a material to cause adverse effects in a
living organism, including acute or chronic effects to aquatic
life, detrimental effects on human health, or other adverse
environmental effects.

"Undesirable plant species" means any species that invades,
naturally colonizes, or otherwise dominates a compensatory
mitigation site or mitigation bank and-may-cause, such that it
causes or ecentribute contributes to the failure of the
vegetative success criteria for a particular compensatory

vegetation cover type that was originally present.

Engineers:

"VWP general permit" means the general permit text, terms,
requirements, and conditions set forth in a regulation that
constitutes a VWP permit fer—a authorizing a specified
category of activities.

"VWP permit" means an individual or general permit issued
by the board under § 62.1-44.15:20 of the Code of Virginia
that authorizes activities otherwise unlawful under § 62.1-
44,5 of the Code of Virginia or otherwise serves as the
Commonwealth of Virginia's § 401 certification.

"Water quality standards" means water quality standards
adopted by the board and approved by the administrator of
the EPA U.S. Environmental Protection Agency under § 303
of the Clean Water Act as defined at—9VAG25-260 in
9VAC25-260-10.

"Watershed approach” means an analytical process for

making compensatory mitigation decisions that support the
sustainability or improvement of aquatic resources in a
watershed and that ensures authorized impacts and mitigation
have been considered on a watershed scale.

"Wetlands" means those areas that are inundated or
saturated by surface or groundwater at a frequency and
duration sufficient to support, and that under normal
circumstances do support, a prevalence of vegetation
typically adapted for life in saturated soil conditions.
Wetlands generally include swamps, marshes, bogs, and
similar areas.

9VAC25-210-45. Wetland—delineation Surface waters
delineations.

A. Wetlands. Each wetland delineation, including those for
isolated wetlands, shall be conducted in accordance with the
USACE U.S. Army Corps of Engineers (USACE) "Wetland
Delineation Manual, Technical Report Y-87-1, January 1987,
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Final Report" (Federal Manual) and any regional wetland
supplements approved for use by USACE. Fhe These Federal
Manual Manuals shall be interpreted in a manner consistent
with USACE guidance and the requirements of this regulation
chapter, and any delineation guidance adopted by the board as
necessary to ensure consistency with the USACE
implementation of delineation practices. USACE regulatory
guidance letters or Department of Environmental Quality
policy or guidance may be used to supplement preparation of
wetlands delineations.

B. Other surface waters. Delineations for surface waters
other than wetlands may be conducted in accordance with
USACE or DEQ policy or USACE or DEQ guidance and
shall take into consideration the location of an ordinary high
water mark, if applicable.

9VAC25-210-50. Prohibitions and requirements for VWP
permits.

A. Except in compliance with a VWP permit, unless the
activity is otherwise exempted or excluded, no person shall
dredge, fill, or discharge any pollutant into, or adjacent to
surface waters;; withdraw surface water;; otherwise alter the
physical, chemical, or biological properties of surface state
waters requlated under this chapter and make them
detrimental to the public health, er to animal or aquatic life,
or to the uses of such waters for domestic or industrial
consumption, e¢ for recreation, or for other uses; excavate in
wetlands; or on or after October 1, 2001, conduct the
following activities in a wetland:

1. New activities to cause draining that significantly alters
or degrades existing wetland acreage or functions;

2. Filling or dumping;

3. Permanent flooding or impounding; or

4. New activities that cause significant alteration or
degradation of existing wetland acreage or functions.

B. No VWP permit shall be issued forthe-following:

1. Where the proposed activity or the terms or conditions
of the VWP permit do not comply with state law or
regulations including but not limited to 8§ 10.1-1408.5 of
the Code of Virginia;

2. For the discharge of any radiological, chemical, or
biological warfare agent or high level radioactive material
into surface waters.

9VAC25-210-55. Statewide information requirements..
The board may request (i) such plans, specifications, and

9VAC25-210-60. Exclusions.

A= The following activities in this subsection do not require
a VWP permit but may require other permits under state and
federal law:. Upon request by the board, any person claiming
one of these exclusions shall demonstrate to the satisfaction
of the board that he qualifies for the exclusion. Exclusions
pertaining to surface water withdrawals are established in
9VAC25-210-310.

1. Discharges of dredged or fill material into state waters,
excepting except wetlands, which are addressed under a
USACE Regional, General or Nationwide Permit, and for
which no § 401 Water Quality Certificate is required.

2—DBischarges—of-dredged—orfill-material-into—wetlands
i il 1

WHER ael_ellesseel H.'de' a-USAGERegional Ge _elal o

Hatlle_ '.“.'de oH ;E 2 dl that—meet—the—provisions of

3 2. Any discharge—ether—than—an—activity—in—-a-surface
Virginia;—permitted of stormwater from municipal separate

storm sewer systems or land disturbing activities
authorized by 9VAC25-870, or the discharge of sewage,
industrial wastes, or other wastes or any noxious or
deleterious substances into surface waters that is
authorized by a Virginia Pollutant Discharge Elimination
System (VPDES) permit in accordance with 9VAC25-31
or a Virginia Pollution Abatement (VPA) permit in
accordance with 9VAC25-32.

6. 3. Any activity permitted governed under Chapter 13
(8 28.2-1300 et seq.) of Title 28.2 of the Code of Virginia,
unless state certification is required by § 401 of the Clean
Water Act. State certification is waived if the activity
meets the provisions of subdivision 10 a of this subsection.
The activity does not require a VWP permit pursuant to
8 62.1-44.15:21 H G of the Code of Virginia.

+ 4. Normal residential gardening; and lawn and landscape
maintenance in a wetland, or other similar activity, that is
incidental to an occupant's ongoing residential use of
property and is of minimal ecological impact. The criteria
governing this exclusion are set forth in the definition of

other pertinent information as may be necessary to determine

"normal residential gardening and lawn and landscape

the effect of an applicant's discharge on the quality of state

maintenance” in 9VAC25-210-10.

waters or (ii) such other information as may be necessary to
accomplish the purposes of this chapter. Any owner,
permittee, or person applying for a VWP permit or general
permit coverage shall provide the information requested by
the board.

5. Maintenance, including emergency reconstruction of
recently damaged parts of currently serviceable structures,
such as purpose-built stormwater and utility structures,
transportation structures, dikes, groins, levees, dams, riprap
breakwaters, causeways, or bridge abutments or
approaches. Maintenance does not include modifications
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that change the character, scope, or size of the original
design. If the original design is not available, the permittee
shall submit the best available information on the design
for consideration and approval by the board. In order to
quality for this exclusion, emergency reconstruction shall
occur as soon as practicable after damage occurs.

6. Impacts to open waters that do not have a detrimental
effect on public health, animal life, or aquatic life or to the
uses of such waters for domestic or industrial consumption,
recreation, or other uses.

7. Flooding or back-flooding impacts to surface waters
resulting from the construction of temporary sedimentation
basins on a construction site when such structures are
necessary for erosion and sediment control or stormwater
management purposes.

8. Normal agriculture and silviculture activities in a
wetland such as plowing, seeding, cultivating, minor
drainage, and harvesting for the production of food, fiber,
and forest products, or upland soil and water conservation
practices.

a. To fall under this exclusion, the activities specified in
this subdivision 8 ef-this—seetion must be part of an
established (i.e., ongoing) agriculture or silviculture
operation, and must be in accordance with applicable
best management practices set forth in either Forestry
Best Management Practices for Water Quality in Virginia
Technical Guide (Fourth Edition, July 2002) or Virginia
Agricultural BMP Manual (2000), which facilitate
compliance with the 8 404(b)(1) Guidelines (40 CFR Part
230). Activities on areas lying fallow as part of a
conventional, rotational cycle are part of an established
operation.

b. Activities which bring a new area into agricultural or
silvicultural use are not part of an established operation.
An operation ceases to be established when the area in
which it was conducted has been converted to another
use or has lain idle so long that modifications to the
hydrological regime are necessary to resume operation. If
the activity takes place outside surface waters, it does not
need a VWP permit, whether or not it is part of an
established agriculture or silviculture operation.

c. For the purposes of this subdivision 8 ef-this-section,
cultivating, harvesting, minor drainage, plowing, and
seeding are defined as follows:

(1) "Cultivating" means physical methods of soil
treatment employed within established agriculture and
silviculture lands on farm or forest crops to aid and
improve their growth, quality, or yield.

(2) "Harvesting" means physical measures employed
directly upon farm, forest, or crops within established
agricultural and silviculture lands to bring about their
removal from farm or forest land, but does not include
the construction of farm or forest roads.

(3) "Minor drainage" means:

(a) The discharge of dredged or fill material incidental to
connecting upland drainage facilities to surface waters,
adequate to effect the removal of excess soil moisture
from upland croplands. Construction and maintenance of
upland (dryland) facilities, such as ditching and tiling,
incidental to the planting, cultivating, protecting, or
harvesting of crops;

(b) The discharge of dredged or fill material for the
purpose of installing ditching or other water control
facilities incidental to planting, cultivating, protecting, or
harvesting of rice, or other wetland crop species, where
these activities and the discharge occur in surface waters
which are in established use for such agricultural and
silviculture wetland crop production;

(c) The discharge of dredged or fill material for the
purpose of manipulating the water levels of, or regulating
the flow or distribution of water within, existing
impoundments which that have been constructed in
accordance with applicable requirements of the Clean
Water Act, and which that are in established use for the
production of rice, or other wetland crop species;

(d) The discharge of dredged or fill material incidental to
the emergency removal of sandbars, gravel bars, or other
similar blockages which are formed during flood flows or
other events, where such blockages close or constrict
previously existing drainageways and, if not promptly
removed, would result in damage to or loss of existing
crops or would impair or prevent the plowing, seeding,
harvesting or cultivating of crops on land in established
use for crop production. Such removal does not include
enlarging or extending the dimensions of, or changing
the bottom elevations of, the affected drainageway as it
existed prior to the formation of the blockage. Removal
must be accomplished within one year after such
blockages are discovered in order to be eligible for
exclusion; and

(e) Minor drainage in surface waters is limited to
drainage within areas that are part of an established
agriculture or silviculture operation. It does not include
drainage associated with the immediate or gradual
conversion of a wetland to a nonwetland (for example,
wetland species to upland species not typically adapted to
life in saturated soil conditions), or conversion from one
wetland use to another (for example, silviculture to
agriculture). In addition, minor drainage does not include
the construction of any canal, ditch, dike or other
waterway or structure which drains or otherwise
significantly modifies a stream, lake, swamp, bog or any
other wetland or aquatic area constituting surface water.
Any discharge of dredged or fill material into surface
water incidental to the construction of any such structure
or waterway requires a VWP permit, unless otherwise
excluded or exempted by this regulation.
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(4) "Plowing"” means all forms of primary tillage,
including moldboard, chisel, or wide-blade plowing,
discing, harrowing, and similar physical means used on
farm or forest land for the breaking up, cutting, turning
over, or stirring of soil to prepare it for the planting of
crops. Plowing does not include the redistribution of soil,
rock, sand, or other surficial materials in a manner which
changes any area of surface water to dry land. For
example, the redistribution of surface materials by
blading, grading, or other means to fill in wetland areas is
not plowing. Rock crushing activities which result in the
loss of natural drainage characteristics, the reduction of
water storage and recharge capabilities, or the
overburden of natural water filtration capacities does not
constitute plowing. Plowing as described above will
never involve a discharge of dredged or fill material.

(5) "Seeding" means the sowing of seed and placement
of seedlings to produce farm or forest crops and includes
the placement of soil beds for seeds or seedlings on
established farm and forest lands.
9. Maintenance—including—emergency—reconstruction—of
recently-damaged-parts-of-currently-serviceable-structures;

- Discharges
of dredged or fill material into wetlands when addressed

under a U.S. Army Corps of Engineers Regional, General,
or Nationwide Permit and that meet the provisions of
subdivision 10 a of this section.

10. Construction or maintenance of farm ponds or
impoundments, stock ponds or impoundments, or irrigation
ditches, or the maintenance (but not construction) of
drainage ditches.

a. The exclusion for the construction and maintenance of
farm or stock ponds and farm or stock impoundments
applies to those structures that are operated for normal
agricultural or silvicultural purposes, and are less than 25
feet in height or create a maximum impoundment
capacity smaller than 100 acre-feet.

b. The exclusion for the construction and maintenance of
farm or stock ponds and farm or stock impoundments
does not include the impacts associated with the
withdrawal of surface water from, within, or behind such
structures. A VWP permit may be required for the
surface water withdrawal.

c. Discharge associated with siphons, pumps, headgates,
wingwalls, weirs, diversion structures, and such other
facilities as are appurtenant and functionally related to
irrigation ditches are included in this exclusion.

d. The maintenance dredging of existing ditches is
included in this exclusion provided that the final
dimensions of the maintained ditch do not exceed the
average dimensions of the original ditch. This exclusion
does not apply to the construction of new ditches or to
the channelization of streams.

H—Co Struction-ol-iemporary-secimentation asins-on-
;.;” o :E“';I SHe-W IF; does Aot inclide e IE.IEEE IE E;'
Srection-o ;:IIIIEI. 93 ;EEE ane ;FE 'EI' Giserete-st :;E:FEE

12. 11. Construction or maintenance of farm roads, forest
roads, or temporary roads for moving mining equipment,
where such roads are constructed and maintained in
accordance with applicable best management practices
(BMPs) set forth in either Forestry Best Management
Practices for Water Quality in Virginia, Technical Guide,
Fourth Edition, July 2002, or Virginia Agricultural BMP
Manual, 2000, to ensure that flow and circulation patterns
and chemical and biological characteristics of surface
waters are not impaired, that the reach of such waters is not
reduced, and that any adverse effect on the aquatic
environment will otherwise be minimized. The BMPs
which must be applied to satisfy this provision include the
following baseline provisions:

a. Permanent roads (for agriculture or forestry activities),
temporary access roads (for mining, forestry, or farm
purposes), and skid trails (for logging) in surface waters
shall be held to the minimum feasible number, width, and
total length consistent with the purpose of specific
agriculture, silviculture or mining operations, and local
topographic and climatic conditions;

b. All roads, temporary or permanent, shall be located
sufficiently far from streams or other water bodies
(except for portions of such roads which must cross
water bodies) to minimize discharges of dredged or fill
material into surface waters;

c. The road fill shall be bridged, piped, culverted, or
otherwise designed to prevent the restriction of expected
flood flows;

d. The fill shall be properly stabilized and maintained to
prevent erasion during and following construction;

e. Discharges of dredged or fill material into surface
waters to construct road fill shall be made in a manner
which minimizes the encroachment of trucks, tractors,
bulldozers, or other heavy equipment within state waters
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(including adjacent wetlands) that lie outside the lateral intent-to-permanenthy-cease-such-withdrawalTransfer-of

boundaries of the fill itself; ownership—or—operational—control—of —the —withdrawal
f. In designing, constructing, and maintaining roads, system,—a—change—in—use—ofthe—water—or—temporary
vegetative disturbance in surface waters shall be kept to a cessation-of-the-withdrawal-shall-not-be-deemed-evidence
minimum: of-abandonment—The-netification-shal-be-signed-by-the

g. The design, construction and maintenance of the road - - . f
crossing shall not disrupt the migration or other . 2 E t”s :'g AtoRyS a;l:. suzeld te_s&b H-tne

movement of those species of aquatic life inhabiting the

water body; e ¢ :
h. Borrow material shall be taken from upland sources binf . be_furnished DEQ.Eag!

whenever feasible;

i. The discharge shall not take, or jeopardize the
continued existence of a state- or federally-listed
threatened or endangered species as defined under the
Endangered Species Act (16 USC 8§ 1531 et seq.), in
8 29.1-566 of the Code of Virginia and in 4VAC15-20-
130 B and C, except as provided in § 29.1-568 of the
Code of Virginia, or adversely modify or destroy the
critical habitat of such species;

j. Discharges into the nesting and breeding areas for the-maximum-annual-surface-waterwithdrawal-over-the
migratory waterfowl, spawning areas, and wetlands shall fast-10-years—The-information-shall-beprovided-within
be avoided if practical on-site or off-site alternatives one—year—of thedate—that notice—of such—reguest—is
exist; received—from-the BDEQ-and-shal-be—updated-when-the
k. The discharge shall not be located in proximity of a Paximum—capacity —of —the—existing—intake—structure
public water supply or intake; changes—The-information-provided-to-the- DEQ-shal-not

I. The discharge shall not occur in areas of concentrated inf ; et ili I DEQ-and I

shellfish production; . ficial I m :
m. The discharge shall not occur in a component to the when—evaluating—applications—for—new—withdrawal
National Wild and Scenic River System; permits.

n. The discharge material shall consist of suitable 2-Any-surface-water withdrawal-not-in-existence-on-July-1;
material free from toxic pollutants in toxic amounts; and 1989, ifthe—person—proposing—to—make—the—withdrawal
0. All temporary fills shall be removed in their entirety received-a-5-401-certification-before January-1-1989, with
and the area restored to its original elevation. respect—to—installation—of —any —necessary —withdrawal
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otherpurpeses-that-tota-ess than-10,000-gaHensperday- 9VAC25-210-65. Administrative continuance.

A. Administrative continuance provisions shall apply to all

VWP permits.
F-Agricultural-surface-water withdrawals-from-tidal waters B. When the permittee has submitted a timely and complete

that-tota-less-than-60-million-galons-in-a-single-month: application for reissuance of an existing VWP _individual
8--Surface-waterwithdrawalsfrom-tidal-waters forall-ether  permit, but through no fault of the permittee, the board does
constmptive—purposes—that—totalless—than—twe—millien  not reissue or reissue with conditions a VWP individual
gallons-per-day- permit, or the board does not provide notice of its tentative

decision to deny the application before an existing VWP

Volume 32, Issue 6 Virginia Register of Regulations November 16, 2015
790




Regulations

individual permit, the conditions of the expiring VWP
individual permit may be administratively continued in full
force and effect until the effective date of a reissued permit.
Complete application requirements for a VWP _individual
permit are located in 9V AC25-210-80 and 9VAC25-210-340.
Timely application shall be a minimum of 180 days for an
individual permit or a minimum of 270 days for an individual
permit for a surface water withdrawal, unless otherwise
specified in the existing permit.

C. Administrative continuance of a specific VWP general
permit shall be in accordance with the corresponding VWP
general permit requlation.

9VAC25-210-70. Effect of a VWP permit.

A. As to the permitted activity, compliance with a VWP
permit constitutes compliance with the VWP permit
requirements of the Law and regulations.

B. The issuance of a VWP permit does not convey any
property rights in either real or personal property, or any
exclusive privileges, nor does it authorize injury to private
property or any invasion of personal rights or any
infringement of federal, state, or local law-erregulation laws

or regulations.

Part 11
VWP Permit Application and Development

9VAC25-210-75. Preapplication—proceduresfor-a-new-or

expanded— VWP permit—for—major—surface—water
withdrawals. (Repealed.)

9VAC25-210-80. Application for a VWP permit.

A. Application for a VWP Permit. Any person who is
required to obtain a VWP permit, except those persons
applying for a\AMPpermit—for—a—minor—surface—water
withdrawal-or an emergency VWP permit for a public water
supply emergency, shall submit a complete VWP permit
application to BEQ the Department of Environmental Quality
through the most current Joint Permit Application procedures;
as established within each type of Joint Permit Application

Volume 32, Issue 6

Virginia Register of Regulations

November 16, 2015

791



Regulations

{PRA). The Virginia Department of Transportation (VDOT)
may use its menthly Interagency Coordination Meeting
(IACM) process for submitting JPAs. There shall be no
commencement of any activity subject to the VWP permit
program regulation prior to the issuance of a VWP permit or
granting VWP general permit autherization coverage.

B. Informational requirements for a—\AAMP—Permit

Apphication,—except—apphcations—for—minor—surface —water
withdrawals—or all VWP individual permit applications are
identified in this subsection with the exception of applications
for emergency VWP permits to address a public water supply
emergency, for which the information required in 9VAC25-
210-340 C shall be submitted. In addition to the information
in_this subsection, applications involving a surface water
withdrawal or a Federal Energy Regulatory Commission
(FERC) license or relicense associated with a surface water
withdrawal shall also submit the information required in
9VAC25-210-340 B.

1. A complete application for a VWP individual permit
apphcation, at a minimum, consists of the following
information:

a. Name Legal name, mailing address, telephone number,
and if applicable, electronic mail address and fax number
of applicant.

b. If different from applicant, legal name, mailing
address, telephone number, and if applicable, electronic
mail address and fax number of property owner.

c. If applicable, name—of the authorized agent agent's
name, mailing address, telephone number, and if
applicable, fax number and electronic mail address.
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d. Project name and proposed project schedule. This

schedule will be used to determine the VWP permit term.

e. The following information for the project site location,
and any related permittee-responsible compensatory
mitigation site, if applicable:

(1) The physical street address, nearest street, or nearest
route number; city or county; zip code; and if applicable,
parcel number of the site or sites.

(2) Name of the impacted water body or water bodies, or
receiving waters, as applicable, at the site or sites.

(3) The latitude and longitude to the nearest second at the
center of the site or sites.

(4) The fourth order subbasin, as defined by the
hydrologic unit boundaries of the National Watershed
Boundary Dataset, for the site or sites.

(5) A detailed map depicting the location of the site or
sites, including the project boundary. The map (e.g., a
United States Geologic Survey topographic quadrangle
map) should be of sufficient detail to easily locate the site
or sites for inspection.

(6) GIS-compatible shapefile or shapefiles of the project
boundary and existing preservation areas on the site or
sites, unless otherwise approved by of coordinated with
DEQ. The requirement for a GIS-compatible shapefile or
shapefiles may be waived by DEQ on a case-by-case
basis.

f. A narrative description of the project, including project
purpose and need.

g. An alternatives analysis for the proposed project
detailing the specific on-site and off-site measures taken
during project design and development to first avoid and
then minimize impacts to surface waters to the maximum
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extent practicable in accordance with the Guidelines for
Specification of Disposal Sites for Dredged or Fill
Material, 40 CFR Part 230. Avoidance and minimization
includes, but is not limited to, the specific on-site and
off-site_measures taken to reduce the size, scope,
configuration, or density of the proposed project,
including review of alternative sites where required for
the project, which would avoid or result in less adverse
impact to surface waters, and documentation
demonstrating the reason the applicant determined less
damaging alternatives are not practicable. The analysis
shall demonstrate to the satisfaction of the board that
avoidance and minimization opportunities have been
identified and measures have been applied to the
proposed activity such that the proposed activity in terms
of impacts to state waters and fish and wildlife resources
is the least environmentally damaging practicable
alternative.

h. A narrative description of all impacts proposed to
surface waters, including the type of activity to be
conducted in surface waters and any physical alteration
to surface waters. Surface water impacts shall be
identified as follows:

(1) Wetland impacts identified according to their
Cowardin classification (i.e., emergent, scrub-shrub, or
forested) and for each classification the individual
impacts quantified in square feet to the nearest whole
number, cumulatively summed in square feet, and then
the sum converted to acres and rounded to two decimal
places using commonly accepted arithmetic principles of
rounding.

(2) Individual stream impacts quantified in linear feet to
the nearest whole number and then cumulatively
summed, and when compensatory mitigation is required,
the impacts identified according to the assessed type
using the United Stream Methodology.

(3) Open water impacts identified according to type; and
for each type, the individual impacts quantified in square
feet to the nearest whole number, cumulatively summed
in square feet, and then the sum converted to acres and
rounded to two decimal places using commonly accepted
arithmetic principles of rounding.

(4) A copy of the approved jurisdictional determination,
if _available, or the preliminary jurisdictional
determination from the U.S. Army Corps of Engineers
(USACE), U.S. Department of Agriculture Natural
Resources Conservation Service (NRCS), or DEQ, or
other correspondence from the USACE, NRCS, or DEQ
indicating approval of the boundary of applicable
jurisdictional surface waters, including wetlands data
sheets if applicable.

(5) A delineation map and GIS-compatible shapefile or
shapefiles of the delineation map that depicts the
geographic area or areas of all surface water boundaries

delineated in accordance with 9VAC25-210-45 and
confirmed in accordance with the jurisdictional
determination  process; identifies such areas in
accordance with subdivisions 1 h (1) through 1 h (3) of
this subsection; and gquantifies and identifies any other
surface waters according to their Cowardin classification
(i.e., emergent, scrub-shrub, or forested) or similar
terminology, if applicable. The requirement for a
delineation map or GIS-compatible shapefile or
shapefiles may be waived by DEQ on a case-by-case
basis.

i. Plan view drawing or drawings of the project site
sufficient to assess the project, including at a minimum
the following:

(1) North arrow, graphic scale, and existing and proposed
topographic or bathymetric contours.

(2) Limits of proposed impacts to surface waters.
(3) Location of all existing and proposed structures.

(4) All delineated wetlands and all jurisdictional surface
waters on the site, including the Cowardin classification
(i.e., emergent, scrub-shrub, or forested) for those surface
waters and waterway name, if designated; ebb and flood
or direction of flow; ordinary high water mark in nontidal
areas; tidal wetlands boundary; and mean low water and
mean high water lines in tidal areas.

(5) The limits of Chesapeake Bay Resources Protection
Areas (RPASs) as field-verified by the applicant and, if
available, the limits as approved by the locality in which
the project site is located, unless the proposed use is
exempt from the Chesapeake Bay Preservation Area
Designation _and Management Requlations (9VAC25-

830).

(6) The limits of any areas that are under a deed
restriction, conservation easement, restrictive covenant,
or other land use protective instrument (i.e., protected

areas).

j. Cross-sectional and profile drawing or drawings.
Cross-sectional drawing or drawings of each proposed
impact_area includes at a minimum a graphic scale,
existing structures, existing and proposed elevations,
limits of surface water areas, ebb and flood or direction
of flow (if applicable), ordinary high water mark in
nontidal areas, tidal wetland boundary, mean low water
and mean high water lines in tidal areas, impact limits,
and location of all existing and proposed structures.
Profile drawing or drawings with this information may be
required on a case-by-case basis to demonstrate
minimization of impacts. Any application that proposes
piping or culverting stream flows shall provide a
longitudinal profile of the pipe or culvert position and
stream bed thalweq, or shall provide spot elevations of
the stream thalweq at the beginning and end of the pipe
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or culvert, extending to a minimum of 10 feet beyond the
limits of the proposed impact.

K. Materials assessment. Upon request by the board, the
applicant shall provide evidence or certification that the
material is free from toxic contaminants prior to disposal
or that the dredging activity will not cause or contribute
to a violation of water quality standards during dredging.
The applicant may be required to conduct grain size and
composition analyses, tests for specific parameters or
chemical constituents, or elutriate tests on the dredge
material.

I. An assessment of potential impacts to federal or state
listed threatened or endangered species, including any
correspondence or documentation from federal or state
resource agencies addressing potential impacts to listed
species.

m. A compensatory mitigation plan to achieve no net loss
of wetland acreage or functions or stream functions and
water quality benefits.

(1) If permittee-responsible compensation is proposed for
wetland impacts, a conceptual wetland compensatory
mitigation plan shall be submitted in order for an
application to be deemed complete and shall include at a
minimum (i) the goals and objectives in terms of
replacement of wetland acreage or functions; (ii) a
detailed location map including latitude and longitude to
the nearest second and the fourth order subbasin, as
defined by the hydrologic unit boundaries of the National
Watershed Boundary Dataset, at the center of the site;
(iii) a description of the surrounding land use; (iv) a
hydrologic_analysis including a draft water budget for
nontidal areas based on expected monthly inputs and
outputs that will project water level elevations for a
typical year, a dry year, and a wet year; (v) groundwater
elevation data, if available, or the proposed location of
groundwater monitoring wells to collect these data; (vi)
wetland delineation confirmation, data sheets, and maps
for existing surface water areas on the proposed site or
sites; (vii) a conceptual grading plan; (viii) a conceptual
planting scheme including suggested plant species and
zonation of each vegetation type proposed; (ix) a
description _of existing _soils _including general
information _on both topsoil and subsoil conditions,
permeability, and the need for soil amendments; (x) a
draft design of water control structures; (xi) inclusion of
buffer areas; (xii) a description of any structures and
features necessary for the success of the site; (xiii) the
schedule for compensatory mitigation site construction;
and (xiv) measures for the control of undesirable species.

(2) If permittee-responsible compensation is proposed for
stream _impacts, a conceptual stream compensatory
mitigation plan shall be submitted in order for an
application to be deemed complete and shall include at a
minimum (i) the goals and objectives in terms of water

guality benefits and replacement of stream functions; (ii)
a_detailed location map including the latitude and
longitude to the nearest second and the fourth order
subbasin, as defined by the hydrologic unit boundaries of
the National Watershed Boundary Dataset, at the center
of the site; (iii) a description of the surrounding land use;
(iv) the proposed stream segment restoration locations
including plan view and cross-section drawings; (v) the
stream deficiencies that need to be addressed; (vi) data
obtained from a DEQ-approved, stream _impact
assessment _methodology such as the Unified Stream
Methodology; (vii) the proposed restoration measures to
be employed including channel measurements, proposed
design flows, types of instream structures, and
conceptual planting scheme; (viii) reference stream data,
if available; (ix) inclusion of buffer areas; (x) schedule
for restoration activities; and (xi) measures for the
control of undesirable species.

(3)  For any permittee-responsible compensatory
mitigation, the conceptual compensatory mitigation plan
shall also include a draft of the intended protective
mechanism or mechanisms, in accordance with 9VAC25-
210-116 B 2, such as, but not limited to, a conservation
easement _held by a third party in accordance with the
Virginia Conservation Easement Act (§ 10.1-1009 et seq.
of the Code of Virginia) or the Virginia Open-Space
Land Act (8§ 10.1-7100 et seq. of the Code of Virginia), a
duly recorded declaration of restrictive covenants, or
other protective instrument. The draft intended protective
mechanism shall contain the information in subdivisions
(a), (b), and (c) of this subdivision B 1 m (3) or in lieu
thereof shall describe the intended protective mechanism
or mechanisms that contain or contains the information
required as follows:

(a) A provision for access to the site;

(b) The following minimum restrictions: no ditching,
land clearing, or discharge of dredge or fill material, and
no activity in the area designated as compensatory
mitigation area with the exception of maintenance;
corrective action measures; or DEQ-approved activities
described in the approved final compensatory mitigation
plan or long-term management plan; and

(c) A long-term management plan that identifies a long-
term steward and adequate financial assurances for long-
term__management in _accordance with the current
standard for mitigation banks and in-lieu fee program
sites, except that financial assurances will not be
necessary  for  permittee-responsible compensation
provided by government agencies on government
property. If approved by DEQ, permittee-responsible
compensation _on government property and long-term
protection may be provided through federal facility
management _ plans, _integrated natural _ resources
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management plans, or other alternate management plans
submitted by a government agency or public authority.

(4) _Any compensatory mitigation plan proposing the

board will continue to process the application, but the fee
must be received prior to release of a draft VWP permit.

C. An analysis of the functions of wetlands proposed to be

purchase of mitigation bank or in-lieu fee program

impacted may be required by DEQ. When required, the

credits shall include the number and type of credits

method selected for the analysis shall assess water quality or

proposed to be purchased and documentation from the

habitat metrics and shall be coordinated with DEQ in advance

approved bank or in-lieu fee program sponsor of the

of conducting the analysis.

availability of credits at the time of application.

n. A written description and a graphical depiction
identifying all upland areas including buffers, wetlands,
open water, other surface waters, and compensatory
mitigation areas located within the proposed project
boundary or  permittee-responsible compensatory
mitigation areas, that are under a deed restriction,
conservation easement, restrictive covenant, or other land
use protective instrument (i.e., protected areas). Such
description and a graphical depiction shall include the
nature of the prohibited activities within the protected
areas _and the limits of Chesapeake Bay Resource
Protection Areas (RPAs) as field-verified by the
applicant, and if available, the limits as approved by the
locality in which the project site is located, unless the
proposed use is exempt from the Chesapeake Bay
Preservation Area Designation and Management
Regulations (9VAC25-830), as additional state or local
requirements may apply if the project is located within an
RPA.

0. Information for (i) all riparian landowners located
within _one-half mile downstream from each proposed
impact area in _nontidal areas and one-quarter mile
upstream and downstream in tidal areas and (ii) all
landowners located adjacent to proposed impact areas.
The information must include, at a minimum, the
following: property owner's name, mailing address (street
name, city, state and zip code), property parcel number or
numbers used by the locality, and a map depicting those
property parcels. The requirements for riparian
landowner_information may be waived by DEQ on a
case-by-case basis.

p. Signature page that has been signed, dated, and
certified by the applicant in accordance with 9VAC25-
210-100. If the applicant is a business or other
organization, the signature must be made by an
individual with the authority to bind the business or

1. No analysis shall be required when:

a. Wetland impacts per each single and complete project
total 1.00 acre or less; or

b. The proposed compensatory mitigation consists of
purchasing mitigation bank or in-lieu fee program credits
at standard mitigation ratios of 2:1 forest, 1.5:1 scrub-
shrub, and 1:1 emergent, or higher.

2. Analysis shall be required when wetland impacts per
each single and complete project total 1.01 acres or more,
and when any of the following applies:

a. The proposed compensatory mitigation consists of
permittee-responsible compensatory mitigation,
including water quality enhancements as replacement for
wetlands; or

b. The proposed compensatory mitigation consists of
purchasing mitigation bank or in-lieu fee program credits
at less than the standard mitigation ratios of 2:1 forest,
1.5:1 scrub-shrub, and 1:1 emergent.

F- D. Incomplete application. Where an application is not
accepted as complete by the board within 15 days of receipt,
the board shall require the submission of additional
information from the applicant; and may suspend processing
of any application until such time as the applicant has
supplied the requested information and the board considers
the application complete. Further—where Where the applicant
becomes aware that he omitted one or more relevant facts
from a VWP permit application or submitted incorrect
information in a VWP permit application or in any report to
the board, the applicant shall immediately submit such facts
or the correct information. A revised application with new
information shall be deemed a new application for purpose of
reviews; review but shall not require an additional notice or
an additional permit application fee. An incomplete permit
application may be administratively withdrawn from
processing by the board for failure to provide the required

organization, and the title of the signatory must be
provided. The application signature page, either on the

information after 480 60 days from the date that of the

original—permit—application—was—received latest written
information request made by the board forfallure-to—provide

copy submitted to the Virginia Marine Resources
Commission or to DEQ, must have an original signature.

required-information. An applicant may request a suspension

of application review by the board. A submission by the

Electronic submittals containing the original signature

applicant making such a request shall not preclude the board

page, such as that contained in a scanned document file,

from administratively withdrawing an incomplete application.

are acceptable.
2. Reserved.

g. Permit application fee. The applicant will be notified
by the board as to the appropriate fee for the project. The

Resubmittal of a permit application for the same or similar
project, after such time that the original permit application
was administratively withdrawn, shall require submittal of an
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additional permit application fee and may be subject to
additional noticing requirements.

9VAC25-210-90. Conditions applicable to all
permits.

A. Duty to comply. The permittee shall comply with all
conditions and limitations of the VWP permit. Nothing in this
chapter shall be construed to relieve the permittee of the duty
to comply with all applicable federal and state statutes,
regulations, toxic standards, and prohibitions. Any VWP
permit violation or noncompliance is a violation of the laws;
Clean Water Act and State Water Control Law and is grounds
for enforcement action, VWP permit termination, VWP
permit revocation, VWP permit modification, or denial of an
application for a VWP permit extension or reissuance.

B. Duty to cease or confine activity. It shall not be a defense
for a permittee in an enforcement action that it would have
been necessary to halt or reduce the activity for which a VWP
permit has been granted in order to maintain compliance with
the conditions of the VWP permit.

C. Duty to mitigate. The permittee shall take all reasonable
steps to minimize or prevent any impacts in violation of the
VWP permit which that may have a reasonable likelihood of
adversely affecting human health or the environment.

D. Inspection and entry. Upon presentation of credentials,
the permittee shall allow the board or any duly authorized
agent of the board, at reasonable times and under reasonable
circumstances, to conduct the actions listed in this section.
For the purpose of this section, the time for inspection shall
be deemed reasonable during regular business hours. Nothing
contained herein shall make an inspection time unreasonable
during an emergency.

1. Enter upon permittee's property, public or private, and
have access to, inspect and copy any records that must be
kept as part of the VWP permit conditions;

2. Inspect any facilities, operations or practices (including
monitoring and control equipment) regulated or required
under the VWP permit; and

3. Sample or monitor any substance, parameter, or activity
for the purpose of ensuring compliance with the conditions
of the VWP permit or as otherwise authorized by law.

E. Duty to provide information. 1—Fhe—permittee—shalt
furnish-{0 t'le Ieea!d any-rformation-w He E € beeuld_ﬁ A e&y’
: I ) i« .

i ittee—2. Plans, maps,
conceptual reports, and other relevant information shall be
submitted as required by the board prior to commencing
construction.

F. Monitoring and records requirements.

1. Monitoring of parameters, other than pollutants, shall be
conducted according to approved analytical methods as

VWP

specified in the VWP permit. Analysis of pollutants will be
conducted according to 40 CFR Part 136 (2000),
Guidelines Establishing Test Procedures for the Analysis
of Pollutants.

2. Samples and measurements taken for the purpose of
monitoring shall be representative of the monitored
activity.
3. The permittee shall retain records of all monitoring
information, including all calibration and maintenance
records and all original strip chart or electronic recordings
for continuous monitoring instrumentation, copies of all
reports required by the VWP permit, and records of all data
used to complete the application for the VWP permit, for a
period of at least three years from the date of the permit
expiration ef-a-granted-VAA/P-permit. This period may be
extended by request of the board at any time.
4. Records of monitoring information shall include as
appropriate:
a. The date, exact place and time of sampling or
measurements;

b. The name of the individuals who performed the
sampling or measurements;

¢. The date and time the analyses were performed;

d. The name of the individuals who performed the
analyses;

e. The analytical techniques or methods supporting the
information such as observations, readings, calculations
and bench data used:;

f. The results of such analyses; and
g. Chain of custody documentation.

G. Duty to reapply. Any permittee desiring to continue a
previously permitted activity after the expiration date of the
VWP permit shall apply for and obtain a new permit or, if
applicable, shall request an extension in accordance with
9VAC25-210-180.

9VAC25-210-100. Signatory requirements.

A. Application. Any application for a VWP permit under
this chapter must shall bear the applicant's signature or the
signature of a person acting in the applicant's behalf, with the
authority to bind the applicant. Electronic submittals
containing the eriginal-signature original signature page, such
as that contained in a scanned document file, are acceptable.

B. Reports. All reports required by VWP permits and other
information requested by the board shall be signed by:

1. One of the persons described in subsection A of this
section; or

2. A duly authorized representative of that person. A
person is a duly authorized representative only if:

a. The authorization is made in writing by a person
described in subsection A of this section; and
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b. The authorization specifies either an individual or a
position having responsibility for the overall operation of
the regulated facility or activity, such as the position of
plant manager, superintendent, or position of equivalent
responsibility. A duly authorized representative may thus
be either a named individual or any individual occupying
a named position.

c. If an authorization is no longer accurate because a
different individual or position has responsibility for the
overall operation of the facility, a new authorization must
be submitted to the board prior to or together with any
separate information, or applications to be signed by an
authorized representative.

C. Certification of application and reports. Any person
signing a document under subsection A or B of this section
shall make the following certification: "I certify under penalty
of law that this document and all attachments were prepared
under my direction or supervision in accordance with a
system designed to assure that qualified personnel properly
gather and evaluate the information submitted. Based on my
inquiry of the person or persons who manage the system or
those persons directly responsible for gathering the
information, the information submitted is to the best of my
knowledge and belief true, accurate, and complete. I am
aware that there are significant penalties for submitting false
information including the possibility of fine and
imprisonment for knowing violations."

9VAC25-210-110. Establishing applicable standards,
limitations, or other VWP permit conditions.

A. In addition to the conditions established in 9VAC25-210-
90 and 9VAC25-210-100, and for surface water withdrawals
in  9VAC25-210-370, each VWP permit shall include
conditions meeting the fellowing requirements established in
this section where applicable:.
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B. Water quality standards and state requirements. The
VWP permit shall include requirements to comply with all
appropriate provisions of state laws and regulations.

C. Toxic pollutants.

1. Where the board finds that appropriate limitations may
not ensure compliance with the law or state water quality
standards the board shall require the permittee to follow a
program of biological or chemical toxics monitoring. The
requirement may include a VWP permit reopener to allow
the imposition of toxicity reduction or elimination
measures determined to be necessary as a result of the
board's evaluation of the results of the toxic monitoring
and other available information. Based upon this
determination, appropriate limitations will be included in
the VWP permit to ensure the reduction or elimination of
toxic pollutants and allow the board to ensure that the
proposed project will comply with water quality standards
and other appropriate requirements of the law.

2. Limitations will be included in the VWP permit to
control all toxic pollutants which the board determines
(based on information reported in a VWP permit
application or a notification or on other information) are or
may be discharged at a level which would adversely affect
the beneficial use of the receiving waters.

D. Monitoring requirements as conditions of VWP permits
may include but are not limited to:

1. Requirements concerning the proper use, maintenance
and installation, when appropriate, of monitoring
equipment or methods (including biological monitoring
methods when appropriate) when required as a condition of
the VWP permit;

2. Required monitoring including type, intervals, and
frequency sufficient to yield data which are representative
of the monitored activity and including, when appropriate,
continuous monitoring and composite samples;

3. Applicable reporting requirements based upon the
impact of the regulated activity on water quality; and

4. Requirements to report monitoring results with a
frequency dependent on the nature and effect of the
regulated activity.

E. Best Management—Practices management practices
(BMPs). The VWP permit may require the use of BMPs to

control or abate the discharge of pollutants.

F. Reissued VWP permits. When a VWP permit is renewed
or reissued, limitations, standards, or conditions must be in
conformance with current limitations, standards, or
conditions.

G. Reopening VWP permits. Each VWP permit shall have a
condition allowing the reopening of the VWP permit for the
purpose of modifying the conditions of the VWP permit to
meet new regulatory standards duly adopted by the board.
Cause for reopening VWP permits includes, but is not limited
to when the circumstances on which the previous VWP
permit was based have materially and substantially changed,
or special studies conducted by the board or the permittee
show material and substantial change, since the time the
VWP permit was issued and thereby constitute cause for
VWP permit modification or revocation and reissuance.

9VAC25-210-115. Evaluation—efproject—alternatives:
(Repealed.)
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9VAC25-210-116. Compensation.

A. No net loss. Compensatory mitigation for project impacts
shall be sufficient to achieve no net loss of existing wetland
acreage and no net loss of functions in all surface waters.
Compensatory mitigation ratios appropriate for the type of
aquatic resource impacted and the type of compensation
provided shall be applied to permitted impacts to help meet
this requirement. Credit may be given for preservation of
upland buffers already protected under other ordinances to the
extent that additional protection and water quality and fish
and wildlife resource benefits are provided.

B. Practicable and ecologically preferable compensation
alternatives.

1. An analysis shall be required to justify that eff-site

. includi ; ‘
fund)—or—out-of-kind-—compensatory—mitigation permittee-
responsible compensatory mitigation is mere ecologically
preferable to practicable-on-site—or-in-kind-compensation
the purchase of mitigation bank credits or in-lieu fee
program credits, if such credits are available in sufficient
guantity for the project at the projected time of need. The
analysis shall address the ability of the permittee-
responsible compensatory mitigation site or sites to replace
lost wetland acreage and functions or lost stream functions
and water quality benefits. The analysis comparing the
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impacted and compensation site or sites may use a method
that assesses water quality or habitat metrics, such as that
required by 9VAC25-210-80 C, or a method that assesses
such criteria_as water quality benefits, distance from
impacts, hydrologic source and regime, watershed,
vegetation type, soils, constructability, timing of
compensation versus impact, property acquisition; ,and
cost.

N bysis.shall_include,_but | limited-to.

guality—benefits: The applicant shall demonstrate that
permittee-responsible compensatory mitigation can be
protected in perpetuity through a protective mechanism
approved by the Department of Environmental Quality,
such as, but not limited to, a conservation easement held by
a third party in accordance with the Virginia Conservation
Easement Act (8§ 10.1-1700 et seq. of the Code of Virginia)
or the Virginia Open-Space Act (8 10.1-1009 et seq. of the
Code of Virginia), a duly recorded declaration of
restrictive covenants, or other protective instrument.

C. Compensatory mitigation proposals shall be evaluated as
follows:

1. On-site—in-kind-compensatory-mitigation; The purchase

of mitigation bank credits and in-lieu fee program credits,
when available, shall in most cases be deemed the mest
ecologically preferable form of compensation for project
impacts——meost-—cases. However, off-site—orout-of-kind
compensation—opportunities—that—prove —to—he —more
ecologically-preferable-orpracticable permittee-responsible

compensatory mitigation may be considered—\Athen when
the applicant can-demenstrate satisfactorily demonstrates

that an—off-site—or—out-of-kind—compensatory—mitigation

propoesal permittee-responsible compensatory mitigation is

araencableuand ecologlcally preferable—then—sueh—prepesal

mpaets in accordance W|th subd|V|S|on B1 of th|s sectlon

2. Compensatory mitigation for unavoidable wetland
impacts may be met through the following options:, which
are preferred in the following sequence: mitigation
banking, in-lieu fee program, and permittee-responsible
compensatory _mitigation. However, the appropriate
compensatory mitigation option for project impacts shall
be evaluated on a case-by-case basis, in terms of
replacement of wetland acreage or functions and the
greatest likelihood of success. When considering options
for providing the required compensatory mitigation, DEQ

shall consider the type and location options in the
following order:
a. Wetland-creation Mitigation bank credits;

b. Wetland-restoration In-lieu fee program credits;
c. Ihe—pu;ehase—%&se—ef—em&%s—tmm—a—nmﬂgaﬂen—b«%

Permittee—responsible mitiqation under a watershed
approach;

d.

Permittee-responsible mitigation through on-site and in-
kind mitigation;

e. Preservation-of upland-buffers-adjacent to-state-waters;
of-this-section Permittee-responsible mitigation through
off-site or out-of-kind mitigation;

f. Restoration, enhancement, or preservation of upland
buffers adjacent to state-waters; wetlands when utilized
in conjunction with subseetion-a;-b-or-¢; subdivision 2 a,
2b,2c, 2d, or2 e of this subsection and when consistent
with subsection A of this section; and

g. Preservation of wetlands; when utilized in conjunction
with subdivision 2 a, 2 b, er 2 ¢, 2 d, or 2 e of this
subsection and when consistent with subsection A of this
section;

3. Compensatory mitigation for unavoidable stream
impacts to—streams may be met through the following
options, as-appropriate-to-replace functions-orwater-gquakity
benefits which are preferred in the following sequence:
mitigation banking, in-lieu fee program, and permittee-
responsible  mitigation. However, the appropriate
compensatory mitigation option for project impacts shall
be evaluated on a case-by-case basis, in terms of
replacement of stream functions and water guality benefits
and the greatest likelihood of success. One factor in
determining the required compensation shall be an analysis
of stream impacts utilizing a stream impact assessment
methodology acceptable—to—the DEQ approved by the
board. When considering options for providing the
required compensatory mitigation, DEQ shall consider the
type and location options in the following order:.

a. Stream-channel-restoration-or-enhancement Mitigation

bank stream credits;

b. Riparian-bufferrestoration-or-enhancement In-lieu fee

program credits;

c Rioarian_buff ion, . "

subsection—A—of—this—section Permittee-responsible

mitigation under a watershed approach;

d.
Permittee-responsible mitigation through on-site and in-
kind mitigation;
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N ¢ crodite § tigation bank,

Permittee-responsible mitigation through off-site or out-
of-kind mitigation;

f. Restoration, enhancement, or preservation of upland
buffers adjacent to streams when utilized in conjunction
with subdivision 3 a, 3 b, 3 ¢, 3 d, or 3 e of this
subsection and when consistent with subsection A of this
section; and

g. Preservation of stream channels and adjacent riparian
buffers when utilized in conjunction with subdivision 3 a,
3 b, 3¢, 3d,or 3 e of this subsection and when consistent
with subsection A of this section.

4. Generally,—preference-—shall-be-given-in-the following

guality-benefits Compensatory mitigation for open water
impacts may be required to protect state waters and fish
and wildlife resources from significant impairment, as
appropriate. Compensation shall not be required for
permanent or temporary impacts to open waters that are
identified as palustrine by the Cowardin classification
method, except when such open waters are located in areas
of karst topography in Virginia and are formed by the
natural solution of limestone.

D. In-lieu fee fund program approval

wetlands-or-streams The board may approve the use of a
program by issuing a VWP permit for a specific project or
by taking an enforcement action and following applicable
public notice and comment requirements, or by granting
approval of a program after publishing a notice of its intent
in the Virginia Register of Regulations and accepting

a. Demonstration of a no net loss policy in terms of
wetland acreage and or functions or stream functions and
water quality benefits by adoption of operational goals or
objectives for preservation; restoration, creation or
restoration, enhancement, or preservation;

b. Consultation—with—DEQ—on—selection—of sites—for
preservation,—restoration—or—creation DEQ approval of
each site for inclusion in the program;

c. A commitment to provide annual reports to the board
detailing contributions received and acreage and type of
wetlands or streams preserved, created or restored in
each watershed with those contributions, as well as the
compensatory mitigation credits contributed for each
watershed of project impact;

d. A mechanism to establish fee amounts that will ensure
each contribution will be adequate to compensate for the
wetland acreage and or functions or stream functions and
water quality benefits lost in the impacted watershed; and

e. Such terms and conditions as the board deems
necessary to ensure a no net loss of wetland acreage and
or functions or stream functions and water quality
benefits from permitted projects providing compensatory

mitigation through-contributions-to-the-fund.

4. Such-approval Approval may be granted for up to five
10 years and may be renewed by the board upon a

demonstration that the fund program has erhanced-wetland

wetlands—or—streams—Such—demonstration—may—be—made
with-the-reperts—submitted-pursuant-te met the criteria in

subdivision 3 ¢ of this subsection.

E. Use of mitigation banks and—multi-projectmitigation
sites. The use of mitigation banks er-multi-project-mitigation

sites for compensating project impacts shall be deemed
appropriate if the following criteria are met:

1. The bank er—multi-project—mitigation—site meets the
criteria and conditions found in § 62.1-44.15:23 of the

public comments on its approval for a minimum of 30

days.

2. The—board—may—approve—the—use—ofa—fund-by:—a-
. ﬁ ; : i . |

approving-a—VWP-—permit,—or-b—Granting—approval-of-a
fund-at-a-board-meeting: Where a program is mandated by

the Code of Virginia to be implemented and such program
is approved by the U.S. Army Corps of Engineers, the
program may be used as deemed appropriate for any VWP
permit or enforcement action.

3. In-order-for-the-board-to-approve-the-use-of afund;-the
fund An approved program must meet the following
criteria:

Code of Virginia:;
2. The bank er-multi-project-mitigation-site is ecologically

preferable to practicable on-site and off-site individual
compensatory mitigation options;

3. For-mitigation-banks-onhy—the The banking instrument,
if approved after July 1, 1996, has been approved by a
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process that involved public review and comment in
accordance with federal guidelines;_and

4. The applicant provides verification to DEQ of purchase
of the required amount of credits;-and.
S IIG" ki projects IEIgF&rEIG_ sies-the- VA plen H-shall

torine. and mai F cur functions and
values:

F. The For permittee-responsible mitigation, the final
compensatory mitigation plan must shall include complete
information on all components of the conceptual
compensatory mitigation plan detailed in 9VAC25-210-80 B
1 kL5)-{b)-and-{e} m:

1. For wetlands, the final compensation plan for review
and approval by DEQ shall also include a summary of the
type and acreage of existing wetland impacts anticipated
during the construction of the compensation site and the
proposed compensation for these impacts; a site access
plan; a monitoring plan, including proposed success
criteria, monitoring goals, and the location of
phetestations; photo-monitoring stations, monitoring wells,
vegetation sampling points, and reference wetlands or
streams (if available); an abatement and control plan for
undesirable plant species; an erosion and sedimentation
control plan; a construction schedule; and the final
protective mechanism for protection—of the compensation
site or sites, including all surface waters and buffer areas
within its boundaries. Fhe-finalwetland-compensationplan

approvalk. The approved protective mechanism shall be
recorded in the chain of title to the property, or an
equivalent instrument for government-owned lands, and
proof of recordation shall be submitted to DEQ prior to
commencing impacts in surface waters.

2. For streams, the final compensation plan for review and
approval by DEQ shall also include a site access plan; an
erosion and sedimentation control plan, if appropriate; an
abatement and control plan for undesirable plant species; a
monitoring plan, including; a monitoring and reporting
schedule, monitoring design, and methodologies for
success; proposed success criteria; and location of photo-
monitoring stations, vegetation sampling points, survey
points, bank pins, scour chains, and reference streams; the

sites—inchuding-all-surface-waters-and-buffer-areas-within
#s-beundaries; a plan view sketech drawing depicting the
pattern and all compensation measures being employed; a
profile sketech drawing; and cross-sectional sketches
drawing or drawings of the proposed compensation stream;
and the final protective mechanism for the compensation
site or sites, including all surface waters and buffer areas
within its boundaries. Fhe-final-stream-compensation-plan
| el A : Sl

approval. The approved protective mechanism shall be
recorded in the chain of title to the property, or an
equivalent instrument for government-owned lands, and
proof of recordation shall be submitted to DEQ prior to
commencing impacts in surface waters.

9VAC25-210-130. VWP general permits.

A. The board may issue VWP general permits by regulation
for certain specified categories of activities as it deems
appropriate.

B. When the board determines on a case-by-case basis that
concerns for water quality and the aquatic environment so
indicate, the board may require individual applications and
VWP individual permits rather than approving coverage
under a VWP general permit regulation. Cases where an
individual VWP permit may be required include the
following:
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1. Where the activity may be a significant contributor to
pollution;

2. Where the applicant or permittee is not in compliance
with the conditions of the VWP general permit regulation
or attherization coverage;

3. When an applicant or permittee no longer qualifies for
coverage under the VWP general permit regulation—or
authorization; and

4. When a permittee operating under a VWP general
permit authorization coverage requests to be excluded from

the coverage of-the \AMPgeneralpermit—regulation by
applying for a VWP individual permit.

C. When a VWP individual permit is issued to a permittee,

the applicability of the VWP general permit autherization
coverage to the individual permittee is automatically
terminated on the effective date of the VWP individual
permit.

D. When a VWP general permit regulation is issued which
applies to a permittee that is already covered by a VWP
individual permit, such person may request exclusion from
the provisions of the VWP general permit regulation and
subsequent coverage under a VWP individual permit.

E. A VWP general permit authorization coverage may be
revoked from an individual permittee for any of the reasons
set forth in 9VAC25-210-180 subject to appropriate
opportunity for a hearing.

F.

When-all-permitted-activitiesrequiring-notification-have
been-completed-the The permittee shall be required to submit
a written notice of termination—unless—the—permittee—has
previoushy-submitted-a-termination-by-consent request for-the

) T | ;
by—the—board project completion and request a permit
termination by consent within 30 days following the
completion of all activities in all permitted impact areas.

G. Activities authorized under a VWP general permit and
general Qerm regulatlon shall be authorlzed for a the fixed

fee—mﬂ—be—ehapged stated in the appllcable VWP general
permit and VWP general permit regulation.

H. The board may certify or certify with conditions a
general, regional, or nationwide permit proposed by the
USACE U.S. Army Corps of Engineers (USACE) in

accordance with § 401 of the federal Clean Water Act as
meeting the requirements of this regulatien chapter and a
VWP general permit, provided that the nationwide or regional
permit and the certification conditions:

1. Require that wetland or stream impacts be avoided and
minimized to the maximum extent practicable;

2. Prohibit impacts that cause or contribute to a significant
impairment of state waters or fish and wildlife resources;

3. Require compensatory mitigation sufficient to achieve
no net loss of existing wetland acreage and or functions or
stream functions and water quality benefits; and

4. Require that compensatory mitigation for unavoidable

wetland impacts be provided threugh—thefollowing

options—as-appropriate-to-replace-acreage-and-functien: in
accordance with 9VAC25 210-116.

5. Require that compensatory mitigation for unavoidable

stream impacts be met-through-thefollowingoptions—as
appropriate-to-replace-functions-or-water-quality-benefits;
: . ing o . ; f

be provided in accordance with 9VAC25-210-116,
including but not limited to an analysis of stream impacts
utilizing a stream impact assessment methodology
approved by the board:

I. The certifications allowed by subsection H of this section
may be provided only after the board has advertised and
accepted public comment on its intent to provide certification
for at least 30 days.

J. Coverage under a general, regional, or nationwide permit
promulgated by the USACE and certified by the board in
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accordance with this section shall be deemed coverage under
a VWP general permit regulation upon submission of proof of
coverage under the general, regional, or nationwide permit
and any other information required by the board through the
certification process. Notwithstanding the provisions of
IVAC25-20-10 9VAC25-20, no fee shall be required from
applicants seeking coverage under this subsection.

Part 111
Public Involvement
9VAC25-210-140. Public
applications; individual

comment periods.

notice of VWP permit
permit actions and public

B. A. Every draft VWP individual permit, with the
exception of an a VWP Emergency Virginia Water Protection
Permit, shall be given public notice paid for by the applicant,
by publication once in a newspaper of general circulation in
the area affected by the proposed activity. The public notice
must be published within 14 days of the applicant's receipt of
a draft VWP permit, or the 120-day VWP permit processing
timeframe will be suspended until such publication.

€. B. The board shall provide a comment period of at least
30 days following the date of the public notice for interested
persons to submit written comments on the tentative decision
and to request a public hearing on the VWP permit. All
written comments submitted during the comment period shall
be retained by the board and considered during its final
decision on the VWP permit.

D: C. The contents of the public notice for a VWP permit
application or proposed VWP permit action shall include:

1. Name and mailing address of the applicant;
2. The permit application number;

3. Project location. If the location of the activity differs
from the address of the applicant the notice shall also state
the location in sufficient detail such that the specific
location may be easily identified;

4. Brief description of the business or activity to be
conducted at the site of the proposed activity;

5. Description of the area affected. Information on the
number of acres of wetlands and/or the number of linear
feet of streams affected, as well as the name of the
receiving waterway and the name of the affected watershed
should be included;

6. Description of what the applicant plans to do to
compensate for the affected area;

7. A statement of the tentative determination to issue or
deny a VWP permit;

8. A brief description of the final determination procedure;

9. The address, e-mail address and phone number of a
specific person or persons at the state office from whom
further information may be obtained; and

10. A brief description on how to submit comments and
request a public hearing.

E: D. Public notice shall not be required for submission or
approval of plans and specifications or conceptual
engineering reports not required to be submitted as part of the
application.

E- E. When a VWP permit is denied, the board wiH shall do
so in accordance with 9VAC25-210-230.

9VAC25-210-150. Public access to information.

All information (i) pertaining to VWP permit or VWP
general permit coverage processing or (ii) in reference to any
activity requiring a VWP permit or VWP general permit
coverage under this chapter shall be available to the public,

unless the-applicant-has-made-a-showing-that the-information

is—protected—bytheapphicant—as—a—trade—secret—covered
prohibited by §62.1-44.21 of the Code of Virginia. All
information claimed confidential must be identified as such at
the time of submission to the board and VMRC the Virginia
Marine Resources Commission.

9VAC25-210-160. Public comments and hearing.

A. The board shall consider all written comments and
requests for a public hearing received during the VWP
individual permit comment period; and shall make a
determination on the necessity of a public hearing in
accordance with Procedural-Rule No—1{9VAC25-230-10et
seg) 8§62.1-44.15:02 of the Code of Virginia. All
proceedings, public hearings and decisions from it will be in

accordance with Precedural-Rule-No—1-{9VAC25-230-10-¢t
seg-) 8 62.1-44.15:02 of the Code of Virginia.

B. Should the board, in accordance with Procedural-Rule
No—1{(9VAC25-230-10-et-seq-) § 62.1-44.15:02 of the Code

of Virginia, determine to dispense with the public hearing, it
may grant the VWP individual permit; or, at its discretion,
transmit the application or request, together with all written
comments from it and relevant staff documents and staff
recommendations, if any, to the board for its decision.

C. Any applicant or permittee aggrieved by an action of the
board taken without a public hearing, or inaction of the board,
may request in writing a hearing pursuant to Procedural-Rule
No—1{(9VAC25-230-10-et-seq-) § 62.1-44.15:02 of the Code

of Virginia.
9VAC25-210-170. Public notice of hearing.

A. Public notice of any public hearing held pursuant to
9VAC?25-210-160 shall be circulated as follows:
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1. Notice shall be published once in a newspaper of general
circulation in the county or city where the activity is to
occur; and

2. Notice of the public hearing shall be sent to all persons
and government agencies that received a copy of the notice
of VWP permit application and to those persons requesting
a public hearing or having commented in response to the
public notice.

B. Notice shall be effected pursuant to subdivisions A 1 and
2 of this section at least 30 days in advance of the public
hearing.

C. The content of the public notice of any public hearing
held pursuant to 9VAC25-210-160 shall include at least the
following:

1. Name and mailing address of each person whose
application will be considered at the public hearing and a
brief description of the person's activities or operations
including information on the number of acres of wetlands
and/or the number of linear feet of streams affected, a
description of the nature of the withdrawal and the amount
of the withdrawal; as well as the name of the receiving
waterway and the name of the affected watershed;

2. The precise location of the proposed activity and the
surface waters that will, or may, be affected including,
where possible, reference to route numbers, road
intersections, map coordinates or similar information;

3. Description of what the applicant plans to do to
compensate for the affected area;

4. A brief reference to the public notice issued for the
VWP permit application or permit action, including the
permit application number and date of issuance, unless the
public notice includes the public hearing notice;

5. Information regarding the time and location for the
public hearing;

6. The purpose of the public hearing;

7. A concise statement of the relevant water quality, or fish
and wildlife resource issues raised by the persons
requesting the public hearing;

8. Contact person and the mailing address, e-mai email
address, name of the BEQ Department of Environmental
Quality regional office and phone number of the DEQ
office at which the interested persons may obtain further
information or request a copy of the draft VWP permit
prepared pursuant to 9VAC25-210-120; and

9. A brief reference to the rules and procedures to be
followed at the public hearing.
D. Public notice of any public hearing held pursuant to
9VAC25-210-160 C shall be in accordance with Procedurat
RuleNo—1-(9VAGC25-230) § 62.1-44.15:02 of the Code of

Part IV
VWP Permit Variances; VWP Permit Modification,
Revocation and Reissuance, Transfer, Termination and
Denial

9VAC25-210-175. Mariance-from VA \WP-permit-conditions:
(Repealed.)

9VAC?25-210-180. Rules for modification, revocation and
reissuance, extension, transfer, and termination of VWP
individual permits.

A. VWP individual permits shall may be modified in whole

or _in part, revoked and reissued, extended, transferred, or

Virginia.

terminated only as authorized by this section.

. . lified i | . ’
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i i iorh—A B. VWP permit
permits may be modified—er—reveked—and—reissued—with
permittee-consent; upon the request of the permittee or upon
board initiative when any of the following developments
occur:

existing-V\WP-permit-or-are-absent-from-it;

2- 1. When new information becomes available about the
operation project or activity covered by the VWP permit,
including project additions or alterations, that was not

available at VWP permit issuance and would have justified
the application of different VWP permit conditions at the
time of VWP permit issuance;

3- 2. When a change is made in the promulgated standards
or regulations on which the VWP permit was based:;

5. 3. When changes occur that are subject to “reopener
clauses" in the VWP permit; or

4. When developments applicable to surface water
withdrawals as specified in 9VAC25-210-380 occur.

C. A request for a modification, except those addressed in
subsection E of this section, shall include the applicable
informational requirements of 9VAC25-210-80 B, updated to
reflect the proposed changes to the project. The board may
request additional information as necessary to review and

prepare a draft permit. If the board tentatively decides to
modify a permit, it shall prepare a draft permit incorporating
the proposed changes in accordance with 9VAC25-210-120
and process the draft permit in accordance with 9VAC25-
210-140 through 9VAC25-210-170.

D. During the drafting and authorization of a permit
modification under this section, only those conditions to be
modified shall be addressed with preparing a draft modified
permit. VWP permit terms and conditions of the existing
permit shall remain in full force and effect during the
modification of the permit.

F- E. Upon request of the permittee, or upon board initiative
with the consent of the permittee, minor modifications may
be made in the VWP permit without following the public
involvement procedures contained in 9VAC25-210-140,
9VAC25-210-160, or 9VAC25-210-170. Any request for a
minor_modification shall be in writing and shall contain the
facts _or reasons supporting the request. The board may
request additional information as necessary to review a
request for minor modification. The board, at its discretion,
may require that the changes proposed under a minor
modification to be processed as a modification in accordance
with subsections B and C of this section. For VWP permits, a
minor modification may only be processed to:

1. Correct typographical errors;.

2. Require monitoring and reporting by the permittee at a
different frequency than required in the VWP permit,
based on new information justifying the change in
conditions:.

3. Change an-interim a compliance date in-a-schedule—of

comphiance-to-no-more-than-180-daysfrom-the-original
compliance-date-and provided it will not interfere-with-the
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final-compliance—date; result in a net loss of wetland

acreage or of functions in all surface waters.

4. Allow for a change in ewnership-or-operational-control
when-the-boeard-determines—that-no—other—change—in-the
VAMP-permitis-necessary; permittee provided that a written

agreement containing a specific date for transfer of VWP
permit responsibility, eoverage authorization, and liability
from the current to the new permittee has been submitted
to the board:. A VWP permit shall be transferred only if
the VWP permit has been modified to reflect the transfer,
has been revoked and reissued to the new permittee, or has
been automatically transferred. Any individual VWP
permit _shall be automatically transferred to a new
permittee if the current permittee:

a. Notifies the board of the proposed transfer of the
permit and provides a written agreement between the
current and proposed permittees containing the date of
transfer of VWP permit responsibility, authorization, and
liability to the new permittee; and

b. The board does not within 15 days notify the current
and new permittees of its intent to modify the VWP
permit.
5. Change project plans or uses that do not result in an
increase a change to permitted project impacts other than
allowable by 9VAC25-210-180-F 8- 9VVAC25-210-180-F
9: and 9V AC25-210-180-F 10 subdivisions 6 and 7 of this
subsection.

6. Oceur-whenfacility-expansion-er-production-increases
and-medification-wil-not-cause-significant-change-in-the
discharge-of pollutants; Reduce wetland or stream impacts.

Compensatory mitigation requirements may be modified in
relation to the adjusted impacts, provided that the adjusted
compensatory mitigation meets the initial compensatory
mitigation goals. The Department of Environmental
Quality shall not be responsible for ensuring refunds for
mitigation bank credit purchases or in-lieu fee program
credit purchases.

_Belete “F“‘I p_eﬁn_mt ”“' Hation —or—montoring
generating—these—poHlutants—are—terminated; Authorize

additional impacts to surface waters that are proposed prior
to_impacting the additional areas. Proposed additional
impacts shall meet the following requirements:

a. The proposed additional impacts are located within the
project boundary as depicted in the application for permit
issuance, or are located in areas of directly related off-
site work.

b. The permittee has provided sufficient documentation
that the board may reasonably determine that the
additional impacts will not impact federal or state listed
or proposed threatened or endangered species or
proposed or designated critical habitat, or to be a taking
of threatened or endangered species.

c. The cumulative, additional permanent wetland or open
water impacts for one or more minor modifications do
not exceed the greater of either (i) 0.25 acre or (ii) 10%
of the acres of originally permitted permanent wetland or
open water impacts, not to exceed 1.00 acre.

d. The cumulative, additional permanent stream impacts
for one or more minor modifications do not exceed the
greater of either (i) 100 linear feet or (ii) 10% of the
linear feet of originally permitted permanent stream
impacts, not to exceed 1,500 linear feet.

e. Documentation is provided demonstrating that the
proposed surface water impacts have been avoided to the
maximum extent practicable in accordance with the
informational requirements of 9VAC25-210-80B 1 g.

f. Compensatory mitigation for the proposed impacts, if
required, meets the requirements of 9VAC25-210-80 B 1
m and 9VAC25-210-116. Prior to a minor modification
approval, DEQ may require submission of a
compensatory mitigation plan for the additional impacts.

g. Where such additional impacts are temporary, and
prior to initiating the impacts, the permittee provides a
written statement to the board that the area to be
temporarily _impacted will be restored to its
preconstruction elevations and contours, with topsoil
from the impact area where practicable, such that the
previous acreage and functions are restored. The
proposed temporary impacts shall be deemed approved if
DEQ does not respond within 10 days of receipt of the
request for authorization to temporarily impact additional
surface waters.

g . : individual

area—is—restored—to—preexisting—conditions; Substitute a

specific, DEQ-approved mitigation bank or in-lieu fee
program with another DEQ-approved mitigation bank or
in-lieu fee program, or substitute all or a portion of the
prior _authorized permittee-responsible compensatory
mitigation with a purchase of mitigation credits in
accordance with 9VAC25-210-116 C from a DEQ-
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approved mitigation bank or in-lieu fee program. The
amount of credits proposed to be purchased shall be
sufficient to meet the compensatory mitigation requirement
for which the compensatory mitigation is proposed to

replace.
9. Occur—when,—subsequent—to—issuance—of —a— VWP

usage—er—m—heu—fee—fuuﬂd—eenmbunens- Allow for

extension of the expiration date of the VWP permit. Any
permittee with an effective VWP permit for an activity that
is_expected to continue after the expiration date of the
VWP permit, without any change in the activity authorized
by the VWP permit other than as may be allowed under
this section, shall submit written notification requesting an
extension. The permittee must file the request 90 days prior
to the expiration date of the VWP permit. VWP permit
modifications shall not be used to extend the term of a
VWP _permit beyond 15 years from the date of original
issuance.

10. Oeccur—when,—subsegquent—to—issuance—of—a VWP
individual | J ization. substitut :
specified,—approved—mitigation—bank{s)}—with—anether
specified;approved-mitigation-bank-is-necessary: Activities

or development applicable to surface water withdrawals as
specified in 9VAC25-210-380 B.

G- F. After notice and opportunity for a formal hearing
pursuant to PreceduralRule—No—1{9VAC25-230-100)
8 62.1-44.15:02 of the Code of Virginia, a VWP permit can
be terminated for cause. Reasons for termination for cause are
as follows:

1. Noncompliance by the permittee with any condition of
the VWP permit;

2. The permittee's failure in the application or during the
VWP permit issuanee process to disclose fully all relevant
facts or the permittee's misrepresentation of any relevant
facts at any time;

3. The permittee's violation of a special or judicial order;

4. A determination by the board that the permitted activity
endangers human health or the environment and can be
regulated to acceptable levels by VWP permit modification
or termination;

5. A change in any condition that requires either a
temporary or permanent reduction or elimination of any
activity controlled by the VWP permit; and or

6. A determination that the permitted activity has ceased

and that the cempensatory—mitigation—compensation for

unavoidable adverse
completed.

G. The board may terminate the permit without cause when
the permittee is no longer a legal entity due to death,
dissolution, or when a company is no longer authorized to
conduct business in the Commonwealth. The termination
shall be effective 30 days after notice of the proposed
termination is sent to the last known address of the permittee
or registered agent, unless the permittee objects within that
time. If the permittee does object during that period, the board
shall follow the applicable procedures for termination under
8§ 62.1-44.15:25 of the Code of Virginia and 9VAC25-230.

H. A VWP permit can may be terminated by consent, as

initiated by the permlttee—when—au—pemeed—aeHwnes—have
been-completed-or-if-the-authorized-impacts-witl-not-occur.
The permittee shall submit a request for termination by
consent within 30 days of project—completion—or—project
cancellation completing or canceling all permitted activities
and all required compensatory mitigation requirements. When
submitted for project completion, the request for termination
by consent shall constitute a notice of project. The director
may accept this termination on behalf of the board. The
permittee shall submit the following information:

1. Name, mailing address and telephone number;
2. Name and location of the activity;

3. The VWP permit autherization number; and
4. One of the following certifications:

a. For project completion: "I certify under penalty of law
that all activities and any requested required
compensatory mitigation authorized by a VWP permit
have been completed. | understand that by submitting
this notice of termination that I am no longer authorized
to perform activities in surface waters in accordance with
the VWP permit, and that performing activities in surface
waters is unlawful where the activity is not authorized by
a VWP permit, unless otherwise excluded from obtaining
a permit. | also understand that the submittal of this
notice does not release me from liability for any
violations of this VWP permit."

b. For project cancellation: "I certify under penalty of
law that the activities and any required compensatory
mitigation authorized by this VWP permit will not occur.
I understand that by submitting this notice of termination;
that 1 am no longer authorized to perform activities in
surface waters in accordance with the VWP permit, and
that performing activities in surface waters is unlawful
where the activity is not authorized by a VWP permit,
unless otherwise excluded from obtaining a permit. | also
understand that the submittal of this notice does not
release me from liability for any violations of this VWP
permit, nor does it allow me to resume the permitted
activities without reapplication and issuance of another
permit.”

impacts has been successfully
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c. For events beyond permittee control, the permittee
shall provide a detailed explanation of the events, to be
approved by DEQ, and the following -certification
statement: "l certify under penalty of law that the
activities or the required compensatory mitigation
authorized by a this VWP permit have changed as the
result of events beyond my control (see attached). |
understand that by submitting this notice of termination
that 1 am no longer authorized to perform activities in
surface waters in accordance with the VWP permit, and
that performing activities in surface waters is unlawful
where the activity is not authorized by a VWP permit,
unless otherwise excluded from obtaining a permit. | also
understand that the submittal of this notice does not
release me from liability for any violations of this VWP
permit, nor does it allow me to resume the permitted
activities without reapplication and issuance of another
permit.

9VAC25-210-185. Duration of VWP individual permits;
extensions.

i - VWP permits issued under
thls chapter shall have an effectlve date and expiration date
that-wit-determine-the-life-of specified in the permit. VAA/R
permits The permit term shall be effectiveforafixed-term
based upon the projected duration of the project, the length of
any required monitoring, or other project operations or VWP
permit conditions; however, the term shall not exceed 15
years and-wil-be-specified-in-theconditions—of the VWP
permit, unless administratively continued. When a permit
term, other than that of an Emergency Virginia Water
Protection Permit, is less than 15 years, an extension of the
permit terms and conditions may be granted in accordance
with  9VAC25-210-180. Emergency Virginia Water
Protection Permits shall not exceed a duration of one year or
shall expire upon the issuance of a regular Virginia Water
Protection Permit, whichever comes first.

9VAC25-210-220. Waiver of VWP permit or §401
certification.

A. The board may waive permitting requirements when the
board determines that a proposed project impacts an isolated
wetland that is of minimal ecological value as defined in
9VAC25-210-10. Ary Upon request by the board, any person
claiming this waiver bears-the-burden-te shall demonstrate to
the satisfaction of the board that he qualifies for the waiver.

B. The board may waive the requirement for a VWP
individual permit when the proposed activity qualifies for a
permit issued by the USACE U.S. Army Corps of Engineers
and receives a permit from the MMRC Virginia Marine
Resources Commission or wetlands boards, pursuant to
Chapter 12 (8§ 28.2-1200 et seq.) or Chapter 13 (§ 28.2-1300
et seq.) of Title 28.2 of the Code of Virginia, and the activity
does not impact instream flows.

C. The board shall waive-therequirementfer not require
coverage under a VWP general permit autherization or a

VWP individual permit when the proposed activity meets the
exclusion set forth in 9VAC25-210-60 A 10 a regardless of
the issuance of an-individual a permit by the United-States
U.S. Army Corps of Engineers.

9VAC25-210-230. Denial of the VWP permit or variance
request.

A. The board shall make a decision to tentatively deny the
VWP permit or variance request if the requirements of this
chapter are not met. Basis for denial include, but are not
limited to, the following:

1. The project will result in violations of water quality
standards or will impair the beneficial uses of state waters.

2. As a result of project implementation, shellfish waters
would be condemned in accordance with 9VAC25-260.

3. The project that the applicant proposed fails to
adequately avoid and minimize impacts to state waters to
the maximum extent practicable.

4. The proposed compensatory mitigation plan is
insufficient or unsatisfactory for the proposed impacts and
fails to achieve no net loss of existing wetland acreage and
or function and no net loss of functions in all surface
waters.

5. The Department of Game and Inland Fisheries indicates
that natural or stockable trout waters would be permanently
and negatively impacted by the proposed activity.

6. The proposed activity is prohibited by 9V AC25-210-50.
7. The effect of project impacts, together with other
existing or proposed impacts to wetlands, will cause or
contribute to a significant impairment of state waters or
fish and wildlife resources.
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8. Failure to submit the required permit fee in accordance
with 9VAC25-210-80 B 1 #-C-9 g or BD-1-¢g or 9VAC25-
210-340C1q.

9. The board determines that the applicant for an
Emergency Virginia Water Protection Permit has not
demonstrated that there is a substantial threat to public
health and safety, and that normal Virginia Water
Protection Permit procedures, including public comment
provisions, should be followed.

B. The applicant shall be notified by letter of the board's
preliminary decision to tentatively deny the VWP permit
requested.

C. Should the applicant withdraw his application, no VWP
permit or variance will be issued.

D. Should the applicant elect to proceed as originally
proposed, the board may deny the application and advise the
applicant pursuant to Procedural-Rule-No—1—-Public—and

§ 62.1-44.15:02

Part V
Surface Water Withdrawals

9VAC25-210-300.
withdrawals.

The following words and terms when used in this part shall
have the following meanings:

"Affected stream reach” means the portion of a surface
water body beginning at the location of a withdrawal and
ending at a point where effects of the withdrawal are not
reasonably expected to adversely affect beneficial uses.

"Agricultural surface water withdrawal" means a withdrawal
of surface water in Virginia or from the Potomac River for the
purpose of agricultural, silvicultural, horticultural, or
aguacultural  operations.  Agricultural  surface  water
withdrawals include withdrawals for turf farm operations, but
do not include withdrawals for landscaping activities, or turf
installment and maintenance associated with landscaping
activities.

Definitions _ for  surface  water

of the Code of Virginia of his right to a public hearing to
consider the denial.

Part\/
Enforcement

9VAC25-210-240. Enforcement: (Repealed.)

Part\A4
MiseceHaneous
9VAC25-210-250. Delegation-of-authority. (Repealed.)
i 1 i i i Y
I eﬁelueel tor g|| & ele_ Sl'g ee-acting or-hit " 2y penel_l o 51
9VAC25-210-260. Fransition- (Repealed.)

"Consumptive use" means any use of water withdrawn from
a surface water other than a nonconsumptive use.

"Drought” means the declaration of a drought stage by the
Virginia Drought Coordinator or the Governor of Virginia for
a particular area or locality within Virginia. Drought stage
declarations include watch, warning, and emergency,
depending upon severity, as defined by the Virginia Drought
Assessment and Response Plan dated March 28, 2003.

"Drought of record" means the time period during which the
most severe drought conditions occurred for a particular area
or location, as indicated by the available hydrologic and
meteorologic data.

"Emergency Virginia Water Protection Permit" means a
Virginia Water Protection Permit issued pursuant to 8§ 62.1-
44.15:22 C of the Code of Virginia authorizing a new or
increased surface water withdrawal to address insufficient
public drinking water supplies that are caused by a drought
and may result in a substantial threat to human health or
public safety.

"Human consumption" means the use of water to support
human survival and health, including drinking, bathing,
showering, cooking, dishwashing, and maintaining hygiene.

"Instream flow" means the existing volume of water flowing
in a stream or water body including any seasonal variations of
water levels and flow.

"Intake structure™ means any portion of a surface water
withdrawal system used to withdraw surface water that is
located within the surface water, such as, but not limited to, a
pipe, culvert, hose, tube, or screen.

"Major river basin" means the Potomac-Shenandoah River
Basin, the Rappahannock River Basin, the York River Basin,
the James River Basin, the Chowan River Basin, the Roanoke
River Basin, the New River Basin, or the Tennessee-Big
Sandy River Basin.
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"Nonconsumptive use" means the use of water withdrawn

manner and which outlines operating rules and procedures for

from a surface water in such a manner that it is returned to the

reducing impacts of severe droughts in the Potomac River

surface water without substantial diminution in quantity at or

Basin.

near the point from which it was taken and would not result in
or exacerbate low flow conditions.

"Potomac River Low Flow Allocation Agreement" means
the agreement among the United States of America, the State
of Maryland, the Commonwealth of Virginia, the District of
Columbia, the Washington Suburban Sanitation Commission,
and the Fairfax County Water Authority dated January 11,
1978, consented to by the United States Congress in § 181 of
the Water Resources Development Act of 1976, Public Law
94-587, as modified on April 22, 1986.

"Public water supply” means a withdrawal of surface water
in Virginia or from the Potomac River for the production of
drinking water, distributed to the general public for the
purpose of, but not limited to, domestic use.

"Public water supply emergency" means a substantial threat
to public health or safety due to insufficient public drinking
water supplies caused by drought.

"Public _water supply safe vield" means the highest

"Water supply plan” means a document developed in
compliance with 9VAC25-780.

9VAC25-210-310. Exclusions from permits for surface
water withdrawals.

A. The following surface water withdrawals are excluded
from VWP permit requirements. Activities, other than the
surface water withdrawal, that are contained in 9VAC25-210-
50 and are associated with the construction and operation of
the surface water withdrawal are subject to VWP permit
requirements unless excluded by 9VAC25-210-60. Other
permits under state and federal law may be required.

1. Any surface water withdrawal in existence on July 1,
1989; however, a permit shall be required if a new § 401
certification is required to increase a withdrawal. To
gualify for this exclusion, the surface water withdrawal
shall be deemed to be in existence on July 1, 1989, if there
was an actual withdrawal on or before that date that has not
been abandoned.

volumetric rate of water that can be withdrawn by a surface
water withdrawal during the drought of record since 1930,
including specific operational conditions established in a
Virginia Water Protection permit, when applicable.

"Section for Cooperative Water Supply Operations on the
Potomac" means a section of the Interstate Commission on
the Potomac River Basin designated by the Water Supply
Coordination Agreement as responsible for coordination of
water resources during times of low flow in the Potomac
River.

"Surface water withdrawal" means a removal or diversion of
surface water in Virginia or from the Potomac River for
consumptive or _nonconsumptive use thereby altering the
instream flow or hydrologic regime of the surface water.
Projects that do not alter the instream flow or that alter the
instream flow but whose sole purpose is flood control or
stormwater management are not included in this definition.

"Surface water withdrawal system" means any device or
combination of devices used to withdraw surface water such
as, but not limited to, a machine, pump, culvert, hose, tube,
screen, or fabricated concrete or metal structure.

"Variance" means a mechanism that allows temporary
waiver of the generally applicable withdrawal limitation
requirements or instream flow conditions of a VWP permit
during a drought.

"Water Supply Coordination Agreement” means the
agreement among the United States of America, the Fairfax
County Water Authority, the Washington Suburban Sanitary
Commission, the District of Columbia, and the Interstate
Commission on the Potomac River Basin, dated July 22,
1982, which establishes agreement among the suppliers to
operate their respective water supply systems in a coordinated

a. Abandonment of a surface water withdrawal. A surface
water withdrawal shall be deemed to be abandoned if the
owner of the surface water withdrawal system (i) notifies
the Department of Environmental Quality in writing that
the withdrawal has been abandoned or (ii) removes or
disables the surface water withdrawal system with the
intent to permanently cease such withdrawal. Transfer of
ownership or operational control of the surface water
withdrawal system, a change in use of the water, or
temporary cessation of the withdrawal shall not be
deemed evidence of abandonment. The natification shall
be signed by the owner of record or shall include
evidence satisfactory to DEQ that the signatory is
authorized to submit the notice on behalf of the owner of
record. Evidence may include, but shall not be limited to,
a_resolution of the governing body of the owner or
corporate minutes.

b. Information to be furnished to DEQ. Each owner or
operator of a permanent surface water withdrawal system
engaging in a withdrawal that is subject to this exclusion
shall provide DEQ the estimated maximum capacity of
the intake structure, the location of the existing intake
structure, and any other information that may be required
by the board. Each owner or operator of a temporary
surface water withdrawal system engaging in a
withdrawal that is subject to this exclusion, where the
purpose of the withdrawal is for agriculture, shall provide
to DEQ the maximum annual surface water withdrawal
over the last 10 years. The information shall be provided
within one year of the date that notice of such request is
received from DEQ and shall be updated when the
maximum _capacity of the existing intake structure
changes. The information provided to DEQ shall not
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constitute a limit on the exempted withdrawal. Such
information shall be utilized by DEQ and board to

4. Agricultural surface water withdrawals that total less
than:

protect existing beneficial uses and shall be considered

when evaluating applications for new withdrawal

permits.
2. Any surface water withdrawal not in existence on July 1,
1989, if the person proposing to make the withdrawal
received a 8§ 401 certification before January 1, 1989, with
respect to installation of any necessary withdrawal
structures to make such withdrawal; however, a permit
shall be required before any such withdrawal is increased
beyond the amount authorized by the certification.

3. Any existing lawful unpermitted surface water
withdrawal initiated between July 1, 1989, and July 25,
2007, that has complied with the Water Withdrawal
Reporting regulations (9VAC25-200) and that is not
subject to other exclusions contained in this section. Any
increase in that withdrawal above the limited amount
identified in subdivision a of this subdivision A 3 shall
require_an application for a permit for the surface water
withdrawal system.

a. The largest 12-consecutive month surface water
withdrawal that occurred in the 10 years prior to July 25,
2007, shall constitute a limit on the withdrawal that is
excluded from permit requirements. For agricultural
surface water withdrawals that did not report annually as
required by the Water Withdrawal Reporting regulations
(9VAC25-200) prior to July 25, 2007, the limit excluded
from permit requirements was established for the
operations that were in existence during the 10 years
prior to July 25, 2007, by estimating the largest 12-
consecutive month withdrawal based upon the following
information associated with that timeframe: the area
irrigated, depth of irrigation, and annual number of
irrigations; pumping capacity and annual pumping time;
annual energy consumption for pumps; number and type
of livestock watered annually; and number and type of
livestock where water is used for cooling purposes.

b. All owners and operators of surface water withdrawals
excluded from permit requirements by this section shall
annually report withdrawals as required by the Water
Withdrawal Reporting _ requlations  (9VAC25-200).
Failure to file annual reports either reporting actual
withdrawals or the fact that withdrawals did not occur
may result in the owner or operator being required to
cease withdrawals, file an application, and receive a
permit_prior to resuming any withdrawal. Information
regarding excluded withdrawal amounts shall be utilized
by DEQ and the board to protect existing beneficial uses
and shall be considered when evaluating applications for
new withdrawal permits.

a. One million gallons in a single month from nontidal
waters.

b. 60 million gallons in a single month from tidal waters.

5. Surface water withdrawals from tidal waters for
nonconsumptive uses.

6. Surface water withdrawals from nontidal or tidal waters,
regardless of the volume withdrawn, for the following
uses:

a. Firefighting or for the training activities related to
firefighting, such as dry hydrants and emergency surface
water withdrawals.

b. Hydrostatic pressure testing of water tight containers,
pipelines, and vessels.

c. Normal single-family home residential gardening and
lawn and landscape maintenance.

7. Surface water withdrawals placed into portable
containers by persons owning property on _or holding
easements to riparian lands.

8. Surface water withdrawals that return withdrawn water
to the stream of origin; do not divert more than half of the
instantaneous flow of the stream; have the withdrawal
point and the return point not separated by more than 1,000
feet of stream channel; and have both banks of the affected
stream segment located within one property boundary.

9. Surface water withdrawals from guarry pits that do not
alter the physical, biological, or chemical properties of
surface waters connected to the quarry pit.

10. Surface water withdrawals from a privately owned
agriculture pond, emergency water storage facility, or other
water retention facility, provided that such pond or facility
is not placed in the bed of a perennial or intermittent
stream or wetland. Surface water withdrawals from such
facilities constructed in beds of ephemeral streams are
excluded from permit requirements.

11. Surface water withdrawals for all other purposes not
otherwise excluded by subdivisions 4 through 10 of this
subsection that total less than:

a. 10,000 gallons per day from nontidal waters.
b. Two million gallons per day from tidal waters.

B. DEQ may require any owner or operator of a surface
water withdrawal system excluded from permit requirements
by subdivisions A 3 through A 11 of this section to cease
withdrawals and file an application and receive a permit prior
to _resuming any withdrawal when the board's assessment
indicates that a withdrawal, whether individually or in
combination with other existing or proposed projects:

1. Causes or contributes to, or may reasonably be expected
to cause or contribute to, a significant impairment of the
state waters or fish and wildlife resources;
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2. Adversely impacts other existing beneficial uses; or

3. Will cause or contribute to a violation of water quality
standards.

9VAC25-210-320. Preapplication procedures for new or
expanded surface water withdrawals.

A. Preapplication review panel. At the request of a potential
applicant for a surface water withdrawal proposing to the
Department of Environmental Quality to withdraw 90 million
gallons a month or greater, a preapplication review panel
shall be convened prior to submission of a VWP application.
The preapplication review panel shall assist potential
applicants that are proposing surface water withdrawals with
the early identification of issues related to the protection of
beneficial instream and offstream uses of state waters and the
identification of the affected stream reach. DEQ shall notify
the Virginia Marine Resources Commission, the Virginia
Institute of Marine Science, the Virginia Department of Game
and _Inland _ Fisheries, the Virginia Department of
Conservation and Recreation, the Virginia Department of
Health, the U.S. Army Corps of Engineers, the U.S. Fish and
Wildlife Service, the U.S. Environmental Protection Agency,
and other appropriate local, state, and federal agencies of the
preapplication review panel request. These agencies shall
participate to the extent practicable in the preapplication
review panel by providing information and guidance on the
potential natural resource impacts and regulatory implications
of the options being considered by the applicant and shall
provide comments within 60 days of the initial meeting of the

b. The proposed location of the surface water

withdrawal;

c. Information on how the public may request a public
information meeting or, in the alternative, the date, time,
and location of the public information meeting;

d. The name, address, and telephone number of the
potential applicant, or an authorized representative who
can_answer questions or receive _comments on the
proposed surface water withdrawal; and

e. A statement of how oral or written public comments
will be used.

3. In accordance with the provisions of 9VAC25-780-50 C
11 and 9VAC25-780-150, a potential applicant shall not be
required to publish public notice or provide an opportunity
for a public information meeting if a public meeting has
been held within two years prior to the submittal of an
application for a VWP permit on a local or regional water
supply plan, which includes the proposed project.

4. The potential applicant shall maintain a list of persons
making comment and their addresses and shall make a
good faith effort to notify commenters at the address
provided by the commenter when the public notice for the
draft VWP individual permit is available.

9VAC25-210-330. Coordinated review with the Virginia
Marine Resources Commission on applications for surface
water withdrawals.

A. The Department of Environmental Quality shall

preapplication panel.

B. Preapplication public notice. For new or expanded
surface water withdrawals requiring an individual VWP
permit and proposing to withdraw 90 million gallons a month
or greater, a potential applicant shall provide information on
the project, shall provide an opportunity for public comment

coordinate the review of an application for surface water
withdrawals that also requires a Virginia Marine Resources
Commission (VMRC) permit under Chapter 12 (8§ 28.2-1200
et seq.) of Title 28.2 of the Code of Virginia with the VMRC
in accordance with § 62.1-44.15:5.01 of the Code of Virginia.

B. The initial application for surface water withdrawals that

on the proposed project, and shall assist in identifying public

requires both an individual Virginia Water Protection Permit

concerns or _issues prior to filing a VWP individual permit

and a VMRC permit shall be advertised concurrently by DEQ

application.
1. Except as provided in this subsection, the potential
applicant shall provide for publication of notice once a
week for two consecutive weeks in a newspaper of general
circulation serving the locality where the surface water
withdrawal is proposed to be located.

2. If requested by any person, the potential applicant shall
hold at least one public information meeting. Notice of any
public information meeting held pursuant to this subsection

and VMRC. When appropriate, such advertisement may be in
the form of a joint public notice of the application, prepared
by VMRC with the assistance of DEQ, published once in a
newspaper of general circulation in the area affected by the
proposed activity in accordance with VMRC regulations and
policy. Such advertising shall be paid for by the applicant.

9VAC25-210-340. Application requirements for surface
water withdrawals.

A. Persons proposing to initiate a new or expanded surface

shall be provided at least 14 days prior to the public

water withdrawal not excluded from requirements of this

information _meeting date and shall be published in the

chapter by 9VAC25-210-310, proposing to reapply for a

same manner _as required in subdivision 1 of this

current permitted withdrawal, or a FERC license or relicense

subsection. A potential applicant shall submit the notice to

associated with a surface water withdrawal, shall apply for a

DEQ for posting on the DEQ website. At a minimum, any

VWP permit.

notice required by this subsection shall include:
a. A statement of the potential applicant's intent to apply

B. In_ addition to requirements of 9VAC25-210-80,
applications for surface water withdrawals or a Federal

for a VWP permit for a surface water withdrawal;

Energy Regulatory Commission (FERC) license or relicense
associated with a surface water withdrawal shall include:
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1. As part of identifying the project purpose, a narrative
describing the water supply issues that form the basis of
the proposed project purpose.

2. The drainage area, the average annual flow and the
median _monthly flows at the withdrawal point, and
historical low flows if available;

3. The average daily withdrawal; the maximum daily,
monthly, annual, and instantaneous withdrawals; and
information on the variability of the demand by season. If
the project has multiple intake structures, provide for each
individual intake structure and the cumulative volumes for
the entire surface water withdrawal system.

4. The monthly consumptive use volume in million gallons
and the average daily return flow in million gallons per day
of the proposed project and the location of the return flow,
including the latitude and longitude and the drainage area
in square miles at the discharge point.

5. Information on flow dependent beneficial uses along the
affected stream reach. For projects that propose a transfer
of water resources from a major river basin to another
major_river basin, this analysis should include both the
source and receiving basins.

a. Evaluation of the flow dependent instream and
offstream _beneficial uses. Instream beneficial uses
include, but are not limited to, the protection of fish and
wildlife habitat, maintenance of waste assimilation,
recreation, navigation, and cultural and aesthetic values.
Offstream beneficial uses include, but are not limited to,
domestic (including public_water supply); agricultural;
electric power generation; and commercial and industrial
uses.

b. The aquatic life, including species and habitat
requirements.
c. How the proposed withdrawal will alter flows.

6. Information on the proposed use of and need for the
surface water and information on how demand for surface
water was determined (e.g., per capita use, population
growth rates, new uses, changes to service areas, and, if
applicable, acreage irrigated and evapotranspiration

second, size and capacity of the structure, and the
mechanism to control the release.

b. Surface area in acres, maximum depth in feet, normal
pool elevation, total storage capacity, and unusable
storage volume in acre-feet.

c. The stage-storage relationship. For example, the

volume of water in the impoundment at varying stages of

water depth.
9. Whether the proposed surface water withdrawal is
addressed in the water supply plan that covers the area in
which the withdrawal is proposed to be located. If the
proposed withdrawal is included, provide a discussion as to
how the proposed withdrawal is addressed in the water
supply plan, specifically in terms of projected demand,
analysis of alternatives, and water conservation measures.
If all or a portion of the withdrawn water will be
transferred to an area not covered by the plan, the
discussion shall also include the water supply plan for the
area of the receiving watershed.

10. An alternatives analysis for the proposed surface water
withdrawal, including at a minimum, the criteria in
9VAC25-210-360.

11. For new or expanded surface water withdrawals
proposing to withdraw 90 million gallons a month or
greater, a summary of the steps taken to seek public input
as required by 9VAC?25-210-320 and an identification of
the issues raised during the course of the public
information meeting process.

12. For new or expanded surface water withdrawals that
involve a transfer of water between major river basins that
may impact a river basin in another state, a plan describing
procedures to notify potentially affected persons, both in
and outside of Virginia, of the proposed project.

13. For surface water withdrawals, other than for public
water supply, information to demonstrate that alternate
sources of water supply are available to support the
operation of the facility during times of reduced instream
flow.

C. Applications for an Emergency Virginia Water Protection

effects). If during the water supply planning process, the

Permit.

need for the withdrawal was established, the applicant may
submit the planning process information, provided that the
submittal address all requirements of 9VAC25-210-360.
The board shall deem such a submittal as meeting the
requirements of this subsection. For surface water
withdrawals for public water supply, see also 9VAC25-
780-100 and 9VAC25-780-130.

7. Information describing the intake structure, to include
intake screen mesh size, and intake velocity.

8. For withdrawals proposed from an impoundment, the
following:

a. Description of the flow or release control structures,
including the minimum rate of flow, in cubic feet per

1. Applications for an Emergency Virginia Water
Protection Permit to address a public water supply
emergency shall include the information noted in
subdivisions 1 a through 1 o of this subsection. The JPA
may be used for emergency applications purposes,
provided that all of the information in subdivisions a
through o of this subdivision C 1 is included:

a. Name, mailing address, telephone number, and if
applicable, fax number and electronic mail address of
applicant;

b. If different from applicant, name, mailing address,
telephone number, and if applicable, fax number and
electronic mail address of property owner;
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c. If applicable, authorized agent's name, mailing

least 270 days before the expiration date of an effective

address, telephone number, and, if applicable, fax

permit unless permission for a later date has been granted by

number and electronic mail address;

d. Name of water body or water bodies, or receiving
waters, as applicable;

e. Name of the city or county where the project occurs;

f. Signed and dated signature page (electronic submittals
containing the original signature page, such as that
contained in a scanned document file are acceptable);

g. Permit application fee in accordance with 9VAC25-20;
h. The drainage area, the average annual flow and the

the board. The Department of Environmental Quality may
administratively continue an expiring permit _in accordance
with 9VAC25-210-65.

B. The applicant shall provide all information described in
9VAC25-210-340 and applicable portions of 9VAC25-210-
80 for any reapplication. The information may be provided by
referencing information previously submitted to the
department that remains accurate and relevant to the permit
application. The board may waive any requirement of
9VAC25-210-340 and the applicable portions of 9VAC25-

median _monthly flows at the withdrawal point, and

210-80 B, if it has access to substantially identical

historical low flows if available;
i. Information on the aguatic life along the affected

information.
9VAC25-210-360. Evaluation of project alternatives for

stream reach, including species and habitat requirements;

surface water withdrawals.

i. Recent and current water use including monthly water

The applicant shall demonstrate to the satisfaction of the

use in the previous calendar year and weekly water use in

board that the project meets an established local water supply

the previous six months prior to the application. The

need. In establishing local need, the applicant shall provide

application shall identify the sources of such water and

the following information:

also identify any water purchased from other water
suppliers;

K. A description of the severity of the public water supply
emergency, including (i) for reservoirs, an estimate of
days of remaining supply at current rates of use and
replenishment; (ii) for wells, current production; and (iii)
for intakes, current streamflow;

I. A description of mandatory water conservation
measures taken or imposed by the applicant and the dates

1. Existing supply sources, yields, and demands, including:
a. Peak day and average daily withdrawal;
b. The safe yield and lowest daily flow of record;
c. Types of water uses; and

d. Existing water conservation measures and drought
response_plan, including what conditions trigger their
implementation.

2. Projected demands over a minimum 30-year planning

when the measures were implemented; for the purposes

period, including the following:

of obtaining an Emergency Virginia Water Protection
Permit, mandatory water conservation measures shall
include, but not be limited to, the prohibition of lawn and
landscape watering, vehicle washing, watering of
recreation fields, refilling of swimming pools, and
washing of paved surfaces;

m. An _estimate of water savings realized by
implementing mandatory water conservation measures;

n. Documentation that the applicant has exhausted all
management actions that would minimize the threat to
public welfare, safety, and health and will avoid the need
to obtain an emergency permit, and that are consistent
with existing permit limitations; and
0. Any other information that demonstrates that the
condition is a substantial threat to public health or safety.
2. Within 14 days after the issuance of an Emergency
Virginia Water Protection Permit, the permit holder shall
apply for a VWP permit under the other provisions of this
chapter.
9VAC25-210-350. Duty to reapply for a permit for a
continuation of a surface water withdrawal.
A. Any permittee with an effective permit for a surface
water withdrawal shall submit a new permit application at

a. Projected demand contained in the local or regional
water supply plan developed in accordance with
9VAC25-780 or for the project service area, if such area
is smaller than the planning area; or

b. Statistical population (growth) trends; projected
demands by use type; projected demand without water
conservation _measures; and projected demands with
long-term water conservation measures.

3. Any alternatives analysis conducted specifically for
withdrawals for public water supply shall include:

a. The range of alternatives to be analyzed by the
applicant as follows:

(1) All applicable alternatives contained in the local or
regional water supply plan developed in accordance with
9VAC25-780;

(2) Alternatives that are practicable or feasible from both
a technical and economic standpoint that had not been
identified in the local or regional water supply plan
developed in accordance with 9VAC25-780;

(3) Alternatives that are available to the applicant but not
necessarily under the current jurisdiction of the applicant;
and
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(4) Water conservation measures that could be

water may be withdrawn at certain times, the public water

considered as a means to reduce demand for each

supply safe vyield, and conditions that require water

alternative considered by the applicant.

b. The applicant shall provide a narrative description that
outlines the opportunities and status of regionalization
efforts undertaken by the applicant.

c. The criteria used to evaluate each alternative for the
purpose of establishing the least environmentally
damaging practicable alternative, which includes but is
not limited to:

(1) Demonstration that the proposed alternative meets the
project purpose and project demonstrated need as
documented pursuant to this section;

(2) Availability of the alternative to the applicant;

(3) Evaluation of interconnectivity of water supply
systems, both existing and proposed;

(4) Evaluation of the cost of the alternative on an
equivalent basis;
(5) Evaluation of alternative safe vields;

(6) Presence and potential impact of alternative on state
and federally listed threatened and endangered species;

(7) Presence and potential impact of alternative on
wetlands and streams (based on maps and aerial photos
for all alternatives, field delineation required for
preferred alternative);

(8) Evaluation of effects on instream flow; and
(9) Water quality considerations, including:

(a) Land use within a watershed where the type of land
use may impact the water guality of the source;

(b) The presence of impaired streams and the type of
impairment;
(c) The location of point source discharges; and

(d) Potential threats to water quality other than those
listed in this subdivision 3 (c) (9).

4. Any alternatives analysis conducted for surface water
withdrawals other than for public water supply shall
include all applicable items included in this subdivision 3
of this section.

9VAC?25-210-370. VWP permit _conditions applicable to
surface water withdrawal permits.

A. In addition to the conditions established in 9VAC25-210-

90 and 9VAC25-210-100, each VWP permit shall include
conditions meeting the requirements established in this
section, where applicable.

B. Instream flow conditions. Subject to the provisions of
Chapter 24 (8 62.1-242 et seq.) of Title 62.1 of the Code of
Virginia, and subject to the authority of the State Corporation
Commission over hydroelectric facilities contained in Chapter
7 (8 62.1-80 et seq.) of Title 62.1 of the Code of Virginia,
instream flow conditions may include, but are not limited to,
conditions that limit the volume and rate at which surface

conservation and reductions in water use.

1. In the development of conditions that limit the volume
and rate at which surface water may be withdrawn,
consideration shall be given to the seasonal needs of water
users and the seasonal availability of surface water flow.

2. Consideration shall also be given to the affected stream
reach and the amount of water that is put to a consumptive
use in the process.

3. In the development of instream flow conditions for new
withdrawals, the board shall take into consideration the
combined effect on the hydrologic regime of the surface
water within an affected stream reach due to consumptive
water uses associated with:

a. All existing permitted withdrawals;

b. The total amount of withdrawals excluded from VWP
permit requirements; and

c. Any other existing lawful withdrawals.

4. VWP permits for surface water withdrawals, other than
for public water supply, shall identify how alternate
sources of water supply will be made available to support
the operation of the permitted facility during times when
surface water withdrawals will be curtailed due to instream
flow requirements or shall provide for modification of the
operation of the facility to ensure compliance with permit
conditions. Such modifications may include, but are not
limited to, termination or reduction of activities at the
facility that are dependent on the permitted withdrawal,
increase capacity to capture, and store higher flows or
implementation of other potential management options.

C. VWP permits issued for surface water withdrawals from
the Potomac River between the Shenandoah River confluence
and Little Falls shall contain a condition that requires the
permittee to reduce withdrawals when the restriction or
emergency stage is declared in the Washington Metropolitan
Area under the provisions of the Potomac River Low Flow
Allocation Agreement or when the operating rules outlined by
the Drought-Related Operations Manual for the Washington
Metropolitan Area Water Suppliers, an attachment to the
Water Supply Coordination Agreement, are in effect. The
department, after consultation with the Section for
Cooperative Water Supply Operations on the Potomac (CO-
OP), shall direct the permittee as to when, by what quantity,
and for what duration withdrawals shall be reduced.

D. The board may issue permits for new or expanded
surface water withdrawals that are not excluded from the
requirements of this chapter by 9VAC25-210-310 based on
the following criteria:

1. The amount of the surface water withdrawal is limited to
the amount of water that can be put to beneficial use.
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2. Based on the size and location of the surface water

reasons supporting the request. The board may request

withdrawal, the withdrawal is not likely to have a

additional information as necessary to review a request for a

detrimental impact on existing instream or offstream uses.

minor modification. Minor modifications may only occur in

3. Based on an assessment by the board, this withdrawal,
whether individually or in combination with other existing
or_proposed projects, does not cause or contribute to, or

accordance with 9VAC25-210-180 E and the following items
specific to surface water withdrawals:

1. Minor changes to the location of the surface water

may not reasonably be expected to cause or contribute to:

withdrawal system, as determined by DEQ, and thus not

a. A significant impairment of the state waters or fish and
wildlife resources;

b. Adverse impacts on other existing beneficial uses; or
c. A violation of water quality standards.

4. In cases where the board's assessment indicates that
criteria contained in subdivisions 2 and 3 of this subsection
are _not met, the board may issue a permit with special
conditions necessary to assure these criteria are met.

9VAC25-210-380. Modifications _to  surface
withdrawal permits.

A. In addition to the requirements of 9VAC25-210-180 B,
VWP permits for surface water withdrawals may be modified
when any of the following developments occur:

1. When the board determines that minimum instream flow
levels resulting directly from the permittee's withdrawal of
surface water are detrimental to the instream beneficial
use, existing at the time of permit issuance, and the
withdrawal of surface water should be subject to further
net limitations or when an area is declared a surface water
management area pursuant to 88 62.1-242 through 62.1-
253 of the Code of Virginia, during the term of the VWP
ermit.

2. Significant changes to the location of the surface water
withdrawal system are proposed such that the Department
of Environmental Quality determines a new review is
warranted due to the potential effect of the surface water
withdrawal to existing beneficial uses of the new location.

3. Changes to the permitted project or the surface water
withdrawal, including increasing the storage capacity for
the surface water withdrawal, that propose an increase in
the maximum permitted withdrawal volumes or rate of
withdrawal or that cause more than a minimal change to
the instream flow requirements with potential to result in a

water

warranting a new review of the effect of the surface water
withdrawal to existing beneficial uses.

2. Allow for temporary changes to instream flow
requirements or operational permit requirements to address
situations such as surface water withdrawal system
improvements, environmental studies, or as otherwise
determined appropriate by DEQ.

3. Changes to the permitted project that do not cause more
than a minimal change to the instream flow requirements
and do not have the potential to result in a detrimental
effect to existing beneficial uses.

4. Changes to the monitoring methods or locations of
monitoring sites for instream flow requirements or surface
water withdrawal requirements.

9VAC25-210-390.  Variance
withdrawal permit conditions.

A. For public water supplies. The board may grant a
temporary variance to any condition of a VWP permit for a
surface water withdrawal for a public water supply to address
a_public water supply emergency during a drought. A
permittee requesting such variance must provide all
information required in the application for an Emergency
Virginia Water Protection Permit identified in 9VAC25-210-
340 C.

B. For all other water supplies. The board may grant a
temporary variance to any condition of a VWP permit for a
surface water withdrawal during a drought. A permittee
requesting such variance must affirmatively demonstrate:

1. Public health and safety interests are served by the
issuance of such variance; and

2. All management actions consistent with existing permits
have been exhausted.

C. As a condition of any variance granted, the permittee

from  surface  water

detrimental effect to existing beneficial uses.
4. A revision to the purpose of the surface water

shall:
1. Modify operations or facilities to comply with existing

withdrawal that proposes to include a new use or uses that

VWP permit conditions as soon as practicable; or

were not identified in the permit application or a
modification of the existing authorized use or uses such
that the use description in the permit application and
permit is no longer applicable.

B. Minor modifications may be made in the VWP permit for

2. Provide new information to the board that alternate
permit_conditions are appropriate and either apply for a
new VWP permit or a modification to its existing VWP
permit. The board shall review any such application
consistent with other sections of this chapter.

surface water withdrawals without following the public
involvement requirements of 9VAC 25-210-140, 9VAC 25-
210-160, or 9VAC 25-210-170. Any request for a minor
modification shall be in writing and shall contain the facts or

D. In addition, the board may require the permittee to take
any other appropriate action to minimize adverse impacts to
other beneficial uses.
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E. Any variances issued by the board shall be of the shortest

Standard Joint Permit Application for Activities in Waters

duration necessary for the permittee to gain compliance with

and Wetlands of the Commonwealth of Virginia (eff. 3/2014)

existing permit conditions, apply for a new VWP permit, or
request modification of existing permit conditions.

F. Public notice of any variance issued by the board shall be

Tidewater Joint Permit Application for Projects Involving
Tidal Waters, Tidal Wetlands and/or Dunes and Beaches in
Virginia (eff. 3/2014)

given as required for draft permits in 9VAC25-210-140 A, B,
and C. Such notice shall be given concurrently with the
issuance of any variance and the board may modify such
variances based on public comment. Publication costs of all
public notices shall be the responsibility of the permittee.

Part VI
Enforcement

9VAC?25-210-500. Enforcement.

The board may enforce the provisions of this chapter
utilizing all applicable procedures under the law and § 10.1-
1186 of the Code of Virginia.

Part VII
Miscellaneous

9VAC?25-210-600. Delegation of authority.
The director, or a designee acting for him, may perform any

Virginia Department of Transportation, Inter-Agency
Coordination Meeting Joint Permit Application.—ACM
Coordination-Form (eff. 6/08)

Monthly Reporting of Impacts Less than or Equal to One-
Tenth Acre Statewide (eff. 8/07)
licati : I . :
DOCUMENTS INCORPORATED BY REFERENCE
(9VAC25-210)
L bookFi ition,
Recreation:
Classification of Wetlands and Deepwater Habitats of the
United States, Cowardin, Lewis M. Il, et al., United States
Fish and Wildlife Service, December 1979, Reprinted 1992.

act of the board provided under this chapter, except as limited
by 8§ 62.1-44.14 of the Code of Virginia.

9VAC?25-210-610. Transition.
A. All applications received on or after (insert effective date

Corps_of Engineers Regional Supplement to the Corps of
Engineers Wetland Delineation Manual: Eastern Mountains
and Piedmont Region (Version 2.0), April 2012.

Corps_of Engineers Regional Supplement to the Corps of

of requlation), will be processed in accordance with these

Engineers Wetland Delineation Manual: Atlantic and Gulf

new procedures.

B. VWP individual permits issued prior to (insert effective
date of regulation), will remain in full force and effect until
such permits expire, are revoked, or are terminated and during
any period of administrative continuance in accordance with
9VAC25-210-65.

C. Section 401 Water Quality Certificates issued prior to
December 31, 1989, have the same effect as a VWP permit.
Water Quality Certificates issued after this date will remain in
effect until reissued as Virginia Water Protection Permits.

NOTICE: The following forms used in administering the
regulation were filed by the agency. The forms are not being
published; however, online users of this issue of the Virginia
Register of Regulations may click on the name of a form with
a hyperlink to access it. The forms are also available from the
agency contact or may be viewed at the Office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia 23219.

FORMS (9VAC25-210)

Department of Environmental Quality Water Division

Permit Application Fee Form (rev. 10/14)

SEE"”E!E"'lE JIQ' EF CHRI qspheatlel IGF' AcH ".'“egsﬁll !wEtEEIS
. . lication_f . i Tid L

(eff-10/04)

Coastal Plain Region (Version 2.0), November 2010.

Corps of Engineers Wetlands Delineation
Technical Report Y-87-1, January 1987, Final Report.

Forestry Best Management Practices for Water Quality in
Virginia Technical Guide, Fourth Edition, 2002, Department
of Forestry.

Guidelines for Specification of Disposal Sites for Dredged
or Fill Material, 40 CFR Part 230.

Hydric Soils of the United States, updated annually, United
States Department of Agriculture, Natural Resources
Conservation Service.

Potomac River Low Flow Allocation Agreement, January
11, 1978, § 181 of the Water Resources Development Act of
1976, Public Law 94-587, as modified on April 22, 1986.

Virginia Agricultural Best Management Practices (BMP)
Manual, Revised June 2000, Department of Conservation and
Recreation.

Virginia Drought Assessment and Response Plan, March 28,
2003, Drought Response Technical Advisory Committee.

Virginia Erosion and Sediment Control Handbook, Third
Edition, 1992, Department of Conservation and Recreation.

Virginia Stormwater Management Handbook, First Edition,
1999, Volume I, Chapter 3, Department of Conservation and
Recreation.

Manual,
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G.""”de" © Ile,l Specification of DE'Spelsalls'Ees.'g' Dredged of

Water Supply Coordination Agreement, July 22, 1982, an
attachment to the Drought-Related Operations Manual for the
Washington Metropolitan Area Water Suppliers.

VA.R. Doc. No. R14-4015; Filed October 23, 2015, 9:33 a.m.

Proposed Regulation

REGISTRAR'S NOTICE: The State Water Control Board is
claiming an exemption from Article 2 of the Administrative
Process Act in accordance with § 2.2-4006 A 8 of the Code of
Virginia, which exempts general permits issued by the State
Water Control Board pursuant to the State Water Control Law
(8 62.1-44.2 et seq. of the Code of Virginia) if the board (i)
provides a Notice of Intended Regulatory Action in
conformance with the provisions of §2.2-4007.01; (ii)
following the passage of 30 days from the publication of the
Notice of Intended Regulatory Action forms a technical
advisory committee composed of relevant stakeholders,
including potentially affected citizens groups, to assist in the
development of the general permit; (iii) provides notice and
receives oral and written comment as provided in § 2.2-
4007.03; and (iv) conducts at least one public hearing on the
proposed general permit.

Title of Regulation: 9VAC25-660. Virginia Water
Protection General Permit for Impacts Less Than One-
Half of an Acre (amending 9VAC25-660-10 through
9VAC25-660-100; adding 9VAC25-660-15, 9VAC25-660-
25, 9VAC25-660-27, 9VAC25-660-35; repealing 9VAC25-
660-95).

Statutory Authority: 8 62.1-44.15 of the Code of Virginia;
8 401 of the Clean Water Act (33 USC § 1251 et seq.).

Public Hearing Information:

January 11, 2016 - 1:30 p.m. - James City County Board of
Supervisors, Board Room, Building F, 101 Mounts Bay
Road, Williamsburg, VA 23185

January 12, 2016 - 1:30p.m. - Department of
Environmental Quality, Northern Regional Office, 13901
Crown Court, Woodbridge, VA 22193

January 13, 2016 - 1:30p.m. - Department of

Environmental Quality, Blue Ridge-Roanoke Regional
Office, 3019 Peters Creek Road, Roanoke, VA 24019

Public Comment Deadline: January 29, 2016.

Agency Contact: Brenda Winn, Department of Environmental
Quality, 629 East Main Street, P.O. Box 1105, Richmond,
VA 233218, telephone (804) 698-4516, FAX (804) 698-4032,
or email brenda.winn@deqg.virginia.gov.

Summary:

The regulatory action reissues the existing general permit
that expires on August 1, 2016. The proposed amendments
(i) revise or clarify which activities in specific water
sources require application for a permit authorization and
which activities are excluded; (ii) revise and clarify the
application process, including the administrative and
technical information required to achieve a complete
permit application; (iii) revise and clarify the
compensatory mitigation requirements, including the
sequencing of acceptable compensatory mitigation actions
and compensatory mitigation provisions, the requirements
for compensating impacts to open waters, or the
compensation necessary for temporary impacts; (iv)
modify provisions related to application processing,
informational requirements, or actions occurring post-
permit authorization for coverage; (v) modify permit
authorization transitions between general permit cycles;
(vi) delete the authorization term of three years and
provisions for continuation of permit authorization
coverage; (vii) incorporate certain federal regulatory
provisions; (viii) clarify and update definitions; (ix)
reorganize the regulation; and (x) clarify and correct
grammar, spelling, and references.

CHAPTER 660
VIRGINIA WATER PROTECTION GENERAL PERMIT
FOR IMPACTS LESS THAN ONE-HALF OF-AN ACRE

9VAC?25-660-10. Definitions.

The words and terms used in this chapter shall have the
meanings defined in the State Water Control Law (§ 62.1-
44.2 et seq. of the Code of Virginia) and the Virginia Water
Protection &AWPR) Permit Program Regulation (9VAC25-210)
unless a different meaning is required by the context elearly
indicates-otherwise or unless-otherwise is indicated below.

"Bank protection” means measures employed to stabilize
channel banks and combat existing erosion problems. Such
measures may include the construction of riprap revetments,
sills, rock vanes, beach nourishment, breakwaters, bulkheads,
groins, spurs, levees, marsh toe stabilization, anti-scouring
devices, and submerged sills.

"Bioengineering method" means a biological measure
incorporated into a facility design to benefit water quality and
minimize adverse effects to aquatic resources, to the
maximum extent practicable, for long-term aquatic resource
protection and improvement.

"Coverage" means authorization to conduct a project in

accordance with a VWP general permit.

i i i [
EIEI.’QE'Q Hacress al waterbody g'la portion-of it usuFaFIP a.Ie 9
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"DEQ" means the Department of Environmental Quality.

"Histosols" means organic soils that are often called mucks,
peats, or mucky peats. The list of histosols in the
Commonwealth includes, but is not limited to, the following
soil series: Back Bay, Belhaven, Dorovan, Lanexa,
Mattamuskeet, Mattan, Palms, Pamlico, Pungo, Pocaty, and
Rappahannock. Histosols are identified in the Hydric seilstist
Soils of the United States lists generated by the United-States
U.S. Department of Agriculture’s Natural Resources
Conservation Service.

e‘f_the_em- HH O

"Independent utility" means a test to determine what
constitutes a single and complete project. A project is
considered to have independent utility if it would be
constructed absent the construction of other projects in the
project area. Portions of a phased project that depend upon
other phases of the project do not have independent utility.
Portions of a phased project that would be constructed even if
the other phases are not built can be considered as separate
single and complete projects with independent public and
economic utility.

"Less than one-half ef-an acre” means 98-49 less than 0.50
acre {23779-square-feet)}-orless (21,780 square feet).

"Notice of project completion" means a statement signed by
the permittee or authorized agent that the authorized activities
and any required compensatory mitigation have been
completed.

"Single and complete project” means the total project
proposed or accomplished by a person, which also has
independent utility, as defined in this section. For linear
projects, the "single and complete project” (e.g., a single and
complete crossing) will apply to each crossing of a separate
surface water (e.g., a single waterbody)} water body) and to

multiple crossings of the same waterbedy water body at
separate and distinct locations. Phases of a project that have

independent public and economic utility may each be
considered single and complete.

"State program general permit (SPGP)" means a general
permit that is issued by the Department of the Army in
accordance with 33—USC—1344(e)—33—CFR325:2(e}(2);
33 USC § 1344 and 33-CFR-325-3(b) 33 CFR 325.5(c)(3) and
that is founded on a state program. The SPGP is designed to
avoid duplication between the federal and state programs.
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"Up to 300 linear feet" means >0-00-to 300.00 linear feet or
less, as measured along the center of the main channel of the
stream segment.

"Up to one-tenth ef-an-acre™ means 0.10 acre (4,356 square
feet) or less.

"Utility line" means a pipe or pipeline for the transportation
of a gaseous, liquid, liquefiable or slurry substance, for any
purpose, and a cable, line, or wire for the transmission for any
purpose of electrical energy, telephone, and telegraph
messages and radio and television communication. The term
"utility line" does not include activities that drain a surface
water to convert it to an upland, such as drainage tiles or
french drains; however, it does apply to pipes conveying
drainage from another area.

9VAC?25-660-15. Statewide information requirements.

The board may request (i) such plans, specifications, and
other pertinent information as may be necessary to determine
the effect of an applicant's discharge on the quality of state
waters or (ii) such other information as may be necessary to
accomplish the purposes of this chapter. Any owner,
permittee, or person applying for a VWP permit or general
permit coverage shall provide the information requested by
the board.

9VAC25-660-20. Purpose; delegation
eﬁeeﬂ-\:‘e—d-a-t—e—ef—\ANp—ge{W j .

A. The purpose of this regulation is to establish VWP
General Permit Number WP1 under the VWP permit program
regulation to govern permanent and temporary impacts to less
than one-half ef-an-acre of nontidal wetlands or open water
and up to 300 linear feet of nontidal stream bed. Applications
for coverage by this VWP general permit shall be processed
for approval, approval with conditions, or denial by the board.
Authorization,—autherization Coverage, coverage with
conditions, or application denial by the board shall constitute
the VWP general permit action—Each\AMP-generalpermit
action and shall follow all provisions in the State Water
Control Law (8 62.1-44.2 et seq. of the Code of Virginia),
except for the public comment and participation provisions,
from which each VWP general permit action is exempt.

B. The director; or his designee; may perform any act of the
board provided under this chapter, except as limited by
§ 62.1-44.14 of the Code of Virginia.

_ . | . lati L

of authority;

2016-

9VAC25-660-25. Authorization for coverage under VWP
general permit effective August 1, 2006.

A. All complete applications or notifications received by the
board through 11:59 p.m. on August 1, 2016, shall be
processed in accordance with the VWP general permit
requlation in effect August 1, 2006, through August 1, 2016.
If the application or notification is incomplete or if there is
not adequate time as allowed by § 62.1-44.15:21 of the Code
of Virginia to _make a completeness determination, the
applicant shall reapply for coverage under the VWP general
permit effective August 2, 2016, or apply for a VWP
individual permit, including payment of any required permit
application fee. No refund of permit application fees shall be
made.

B. VWP general permit authorizations granted through
11:59 p.m. on August 1, 2016, shall remain in full force and
effect until 11:59 p.m. on the expiration date stated on the
VWP _authorization cover page, unless otherwise revoked or
terminated or unless a notice of project completion is received
by the board on or before that date. Any permittee that desires
to continue an authorized activity beyond the stated
expiration date must reapply for coverage under the VWP
general permit effective Auqust 2, 2016, pursuant to its terms,
standards, and conditions, or apply for a VWP _individual
permit, including payment of any required permit application
fee. This section shall only apply to permittees holding valid
authorizations for coverage granted under the VWP general
permit effective August 1, 2006, through August 1, 2016.

9VAC25-660-27. VWP general permit coverage;
transition; continuation.

A. All applications or notifications received on or after
August 2, 2016, will be processed in accordance with the
VWP general permit requlation effective August 2, 2016.

B. The general permit in 9VAC25-660-100 is effective
August 2, 2016, and expires August 1, 2031. Any coverage
that is granted pursuant to 9VAC25-660-30 shall remain in
full force and effect until 11:59 p.m. on August 1, 2031,
unless the general permit coverage is terminated or revoked
or_unless a notice of project completion is received by the
board on or before this date. Where a permittee that has
received general permit coverage desires to continue or
complete the authorized activities beyond August 1, 2031, the
permittee shall reapply for new general permit coverage or for
a VWP individual permit, including payment of any required
permit application fee. Activities in surface waters requiring a
permit shall not commence or continue until VWP general
permit_coverage is granted or a VWP individual permit is
issued by the board.
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C. Application may be made at any time for a VWP
individual permit in accordance with 9VAC25-210. Activities
in surface waters requiring a permit shall not commence or
continue until VWP general permit coverage is granted or a
VWP individual permit is issued by the board.

9VAC25-660-30. Authorization to impact surface waters.

A. Any person governed-by-this granted coverage under the
VWP general permit is—autherized—to effective August 2,

2016, may permanently or temporarily impact less than one-
half ef-an acre of nontidal wetlands or open water and up to
300 linear feet of nontidal stream bed, provided that:

1. The applicant submits notification as required in
9VAC25-660-50 and 9VAC25-660-60.

2. The applicant remits the any required permit application
processing fee in-accordance- with- 9V AC25-20.

3. The applicant receives general permit coverage from the
Department of Environmental Quality and complies with
the limitations and other requirements of 9\VAC25-660-100
the VWP general permit; the general permit coverage; the
Clean Water Act, as amended; and the State Water Control
Law and attendant regulations.

5. 4. The applicant has not been required to obtain a VWP
individual permit under the VWP permit regulation
(9VAC25-210) for the proposed project impacts. The
applicant, at his discretion, may seek a VWP individual
permit; or coverage under another applicable VWP general
permit; in lieu of coverage under this VWP general permit.

6- 5. Impacts, both temporary and permanent, result from a
single and complete project, including all attendant
features.

a. Where a road segment (e.g., the shortest segment of a
road with independent utility that is part of a larger
project) has multiple crossings of surface waters (several
single and complete projects), the board may, at its
discretion, require a VWP individual permit.

b. For the purposes of this chapter, when an interchange
has multiple crossings of surface waters, the entire
interchange shall be considered the single and complete
project.

% 6. The stream impact criterion applies to all components

of the project, including structures and stream channel
manipulations.

8. 7. When required, compensation for unavoidable
impacts is provided in the-form-of the purchase-oruse-of
credits-from-an-approved-mitigation-bank-or-a-contribution

to-an-approved-in-lieu-feefund accordance with 9VAC25-
660-70 and the associated provisions of 9VAC25-210-116.

. | P idal lify
Wme%mg@ﬂm -.

€. B. The board waives the requirement for coverage under
a VWP general permit for activities that occur in an isolated
wetland of minimal ecological value, as defined in 9VAC25-
660-10 9VAC25-210-10. Any Upon request by the board, any
person claiming this waiver bears—the—burden—to shall
demonstrate to the satisfaction of the board that he qualifies
for the waiver.

D C. Reeceipt-of Coverage under this VWP general permit
does not relieve the permittee of the responsibility to comply

with any other applicable federal, state, or local statute,
ordinance, or regulation.

proposed-structure-orstructures.

E D. Coverage under a nationwide or regional permit
promulgated by the U.S. Army Corps of Engineers (USACE),
and for which the board has issued § 401 certification existing
in accordance with 9VAC25-210-130 H as of August-1.-2006
August 2, 2016, shall constitute coverage under this VWP
general permit unless a state program general permit (SPGP)
is approved required and granted for the eevered activity or
|mpact

Netwithstanding—any —other—provision,—activities

G- E. When the board determines on a case-by-case basis
that concerns for water quality and the aquatic environment

so indicate, the board may require individual-applications-and
a VWP individual permits permit in accordance with

9VAC?25-210-130 B rather than appreving granting coverage
under this VWP general permit.

9VAC25-660-35. Administrative continuance.

Beginning on August 2, 2016, in any case where an existing
permittee has submitted a timely and complete notification or
application for coverage under the next consecutive VWP
general permit, in accordance with 9VAC25-660-50 and
9VAC25-660-60 and the board, through no fault of the
permittee, does not issue the next consecutive VWP general
permit with an effective date on or before the expiration date
of the expiring VWP _general permit, the conditions of that
expiring VWP _general permit _and any requirements of
coverage granted under it shall continue in force until the
effective date of the next consecutive VWP general permit.

9VAC25-660-40. Exceptions to coverage.

A. Authoerization-for-coverage Coverage under this VWP
general permit witk-not-apphy-in-thefollowing-areas: is not

required if the activity is excluded from permitting in

accordance with 9VAC25-210-60.
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B. Authorization—for—coverage Coverage under this VWP

general permit cannot be used in combination with
authorizationsfor coverage under other VWP general permits
in order to impact greater than one-half efan acre of nontidal
wetlands or open water or greater than 300 linear feet of
nontidal stream bed. Meore—than—one—authorization—for
Granting coverage under this VWP general permit more than
once for a single and complete project is prohibited, except
when the cumulative impact to surface waters does not
exceed the limits specified here.

C. The activity to impact surface waters shall not have been
prohibited by state law or regulations, nor shall it contravene
applicable Water Quality Standards (9VAC25-260).

D. The board shall deny application for coverage under this
VWP general permit to any applicant fer conducting activities
that cause, may reasonably be expected to cause, or may be
contributing to a violation of water quality standards,
including discharges or discharge-related activities that are
likely to significantly affect aquatic life, or for activities that
together with other existing or proposed impacts to wetlands
will cause or contribute to a significant impairment of state
waters or fish and wildlife resources.

E. This VWP general permit does not authorize activities
that cause more than minimal changes to the peak hydraulic
flow characteristics, that significantly increase flooding, or
that cause more than minimal degradation of the water quality
of a stream.

F. Fhis Coverage under this VWP general permit may shall
not be used granted for:

1. Any Construction of a stormwater management facility

that-is-located in perennial streams or in waters designated

as oxygen oxygen-impaired or temperature—impaired
temperature-impaired (does not include wetlands).

2. The construction of an irrigation impoundment on a
perennial stream.

3. Any water withdrawal activities.

4. The location of animal feeding operations or waste
storage facilities in state waters.

5. The pouring of wet or uncured concrete orthe-use—of
tremie—concrete—or-grout-bags in state waters, unless the

area is contained within a cofferdam or the work is
performed in the dry or unless approved by the Department
of Environmental Quality.

6. Dredging or maintenance dredging.
7. Return flow discharges from dredge disposal sites.
8. The construction of new ski areas or oil and gas wells.

9. Fhe Any activity in surface waters that will impact
federal or state listed or proposed threatened or endangered
species or proposed or designated critical habitat, or be the
taking of threatened or endangered species in accordance
with the following:

a. As pursuant to 8 29.1-564 of the Code of Virginia, the
taking, transportation, processing, sale, or offer for sale
within the Commonwealth of any fish or wildlife
appearing on any list of threatened or endangered species
published by the United States Secretary of the Interior
pursuant to the provisions of the federal Endangered
Species Act of 1973 (P Public Law 93-205), or any
modifications or amendments thereto, is prohibited
except as provided in § 29.1-568 of the Code of Virginia.

b. As pursuant to § 29.1-566 of the Code of Virginia and
4VAC15-20-130 B and C, the taking, transportation,
processing, sale, or offer for sale within the
Commonwealth of any state-listed endangered or
threatened species is prohibited except as provided in §
29.1-568 of the Code of Virginia.

10. Any activity in 100-year floodplains, as identified by
the Federal Emergency Management Agency's (FEMA)
flood insurance rate maps or FEMA-approved local
floodplain maps.

11. Any activity in wetlands composed of 10% or more,
singularly or in combination, based upon either basal area
or percent areal cover in the area of impact, in a vegetative
stratum: Atlantic white cedar (Chamaecyparis thyoides),
bald cypress (Taxodium distichum), water tupelo (Nyssa
aguatica), or overcup oak (Quercus lyrata).

12. Any activity in wetlands underlain by histosols.

13. Any activity in tidal waters or in nontidal wetlands
adjacent to tidal waters.

9VAC?25-660-50. Notification.

A. Notification to the board will be required prior to
commencing construction, as follows:

1. An application for autherization—of coverage for
proposed, permanent nontidal wetland or open water
impacts greater than one-tenth ef—an acre; or of for
proposed, permanent nontidal stream bed impacts greater
than 300 linear feet shall include all information pursuant

to 9VAC25-660-60 B;—exceptfor-9VVAC25-660-60-B—20
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onal . | poli : 5
seg—(for—federal —actions)—or—the VVDOT Geographic
Information—System. Compensatory mitigation may be
required for all permanent impacts m—aeeerdanee—wrth

2. An application for the—autherization—of coverage for
proposed, permanent nontidal wetland or open water
impacts up to one-tenth ef—an acre; or of proposed,
permanent nontidal stream bed impacts up to 300 linear
feet; shall be submitted as—foHews in accordance with
either subdivision 2 a or 2 b of this subsection:

N : ministered_oroi .

permit-regulation. For any proposed project in wetlands,
open water, streams, or compensatory mitigation sites
that are under a deed restriction, conservation easement,
declaration of restrictive covenant, or other land use
protective instrument (hereafter "protected areas™), when
such restriction, easement, covenant, or instrument is the
result of a federal or state permit action and is specific to
activities in wetlands and compensatory mitigation sites,

The Department of Environmental Quality-approved
application forms shall serve as an application under—this
regulation for a VWP permit or VWP general permit
coverage.

C. The board will determine whether the proposed activity
requires coordination with the United-States U.S. Fish and
Wildlife Service, the Virginia Department of Conservation
and Recreation, the Virginia Department of Agriculture and
Consumer Services, and the Virginia Department of Game
and Inland Fisheries regarding the presence of federal or state
proposed or listed threatened and endangered species or
proposed or designated critical habitat. Based upon
consultation with these agencies, the board may deny
application for coverage under this general permit. The

the application shall include all of the information
required by 9VAC25-660-60 B. Compensatory
mitigation may be required for all permanent impacts.

b. For all other projects that-are-notsubjectto-subdivision
2-c—of this-subsection, the application shall include the

information required by subdivisions +-through-9,-13-15;
20-and-2% 1 through 7, 10, 11, 15, and 16 of 9VAC25-
660-60 B; and documentation that verifies the quantity
and type of impacts. Compensatory mitigation may be
required for all permanent impacts once the notification
limits of one-tenth acre wetlands or open water, or 300
linear feet of stream bed, are exceeded, and if required,
the application shall include the information in 9VAC25-

660-60 B 12. AH—tempeFar-y—wnpaets—FegaFeHess—ef

applicant may also consult with these agencies prior to
submitting an application. Species or habitat information that
the applicant provides will assist BEQ the Department of
Environmental Quality in reviewing and processing the
application.

9VAC25-660-60. Application.

A. —L
The applicant shall file a complete application in accordance
with 9VAC25-660-50 and this section for a coverage under
this VWP General-Permit\WPL general permit for impacts to
nontidal wetlands or open water of less than one-half ef-an
acre and up to 300 linear feet of nontidal stream bed—which

" . ‘i ; lor thi
general-permit.

2—The-VVDOT-may—use—its—monthly—tACM-process—for
SHbml{Hﬂg—a-p-p-l-lea-t-l-eﬂ-S—- i i i g

B. Therequired A complete application shall-centain for
VWP general permit coverage, at a minimum, consists of the

following information; if applicable to the project:
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1. The applicant's legal name, mailing address, and
telephone number, and; if applicable, electronic mail
address and fax number.

2. If different from the applicant, legal name, mailing
address, telephone number, and if applicable, electronic
mail address and fax number of property owner.

2—The 3. If applicable, the authorized agent's (if
apphicable) name, mailing address, telephone number, and;
if applicable, fax number and electronic mail address.

3- 4. The existing VWP general permit tracking number {if
apphecable), if applicable.
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5. Project name and proposed project schedule.
6. The following information for the project site location, if
applicable:

a. The physical street address, nearest street, or nearest

route number; city or county; zip code; and if applicable,
parcel number of the site or sites.

b. Name of the impacted water body or water bodies, or
receiving waters, as applicable, at the site or sites.

c. The latitude and longitude to the nearest second at the
center of the site or sites.

d. The fourth order subbasin, as defined by the
hydrologic unit boundaries of the National Watershed
Boundary Dataset, for the site or sites.

e. A detailed map depicting the location of the site or
sites, including the project boundary. The map (e.g., a
United States Geologic Survey topographic quadrangle
map) should be of sufficient detail to easily locate the site
or sites for inspection.

f. GIS-compatible shapefile or shapefiles of the project
boundary and all existing preservation areas on the site or
sites, unless otherwise approved by or coordinated with
DEQ. The requirement for a GIS-compatible shapefile or
shapefiles may be waived by DEQ on a case-by-case
basis.

7. A narrative description of the project, including project

purpose and need.

8. Plan-view drawing or drawings of the project site

sufficient to assess the project, including at a minimum the

following:

a. North arrow, graphic scale, and existing and proposed
topographic or bathymetric contours.

b. Limits of proposed impacts to surface waters.
c. Location of all existing and proposed structures.

d. All delineated wetlands and all jurisdictional surface
waters on the site, including the Cowardin classification
(i.e., emergent, scrub-shrub, or forested) for those surface
waters and waterway name if designated; ebb and flood
or_direction of flow; and ordinary high water mark in
nontidal areas.

e. The limits of Chesapeake Bay Resource Protection
Areas (RPAs) as field-verified by the applicant and if
available, the limits as approved by the locality in which
the project site is located unless the proposed use is
exempt from the Chesapeake Bay Preservation Area
Designation _and Management Requlations (9VAC25-

830).

f. The limits of areas that are under a deed restriction,
conservation easement, restrictive covenant, or other land
use protective instrument (i.e., protected areas).

9. Cross-sectional and profile drawing or drawings. Cross-
sectional drawing or drawings of each proposed impact
area shall include at a minimum a graphic scale, existing
structures, existing and proposed elevations, limits of
surface water areas, ebb and flood or direction of flow (if
applicable), ordinary high water mark in nontidal areas,
impact limits, and location of all existing and proposed
structures. Profile drawing or drawings with this
information _may be required on a case-by-case basis to
demonstrate minimization of impacts. Any application that
proposes piping or culverting stream flows shall provide a
longitudinal profile of the pipe or culvert position and
stream bed thalweg, or shall provide spot elevations of the
stream thalweqg at the beginning and end of the pipe or
culvert, extending to a minimum of 10 feet beyond the
limits of proposed impact.

10. A narrative description of all impacts proposed to
surface waters, including the type of activity to be
conducted in surface waters and any physical alteration to
surface waters. Surface water impacts shall be identified as
follows:

a. Wetland impacts identified according to their
Cowardin classification (i.e., emergent, scrub-shrub, or
forested), and for each classification, the individual
impacts quantified in square feet to the nearest whole
number, cumulatively summed in square feet, and then
the sum converted to acres and rounded to two decimal
places using commonly accepted arithmetic principles of
rounding.

b. Individual stream impacts quantified in linear feet to
the nearest whole number and then cumulatively
summed, and when compensatory mitigation is required,
the impacts identified according to the assessed type
using the Unified Stream Methodology.
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c. Open water impacts identified according to their

program credits shall include the number and type of

Cowardin classification, and for each type, the individual

credits proposed to be purchased and documentation from

impacts quantified in square feet to the nearest whole

the approved bank or in-lieu fee program sponsor of the

number, cumulatively summed in square feet, and then

availability of credits at the time of application.

the sum converted to acres and rounded to two decimal
places using commonly accepted arithmetic principles of
rounding.

d. A copy of the approved jurisdictional determination, if
available, or the preliminary jurisdictional determination
from the U.S. Army Corps of Engineers (USACE), U.S.
Department  of  Agriculture  Natural  Resources
Conservation Service (NRCS), or DEQ, or other
correspondence from the USACE, NRCS, or DEQ
indicating approval of the boundary of applicable
jurisdictional surface waters, including wetlands data
sheets if applicable.

e. A delineation map and GIS-compatible shapefile or
shapefiles of the delineation map that depicts the
geographic area or areas of all surface water boundaries
delineated in accordance with 9VAC25-210-45 and
confirmed in _accordance with the jurisdictional
determination _ process; identifies such areas in
accordance with subdivisions 10 a, 10 b, and 10 c of this
subsection; and quantifies and identifies any other
surface waters according to their Cowardin classification
(i.e., emergent, scrub-shrub, or forested) or similar
terminology, if applicable. The requirements for a
delineation map or GIS-compatible shapefile or
shapefiles may be waived by DEQ on a case-by-case
basis.

11. An alternatives analysis for the proposed project
detailing the specific on-site measures taken during project
design and development to first avoid and then minimize
impacts to surface waters to the maximum extent
practicable in accordance with the Guidelines for
Specification of Disposal Sites for Dredged or Fill
Material, 40 CFR Part 230. Avoidance and minimization
includes, but is not limited to, the specific on-site measures
taken to reduce the size, scope, configuration, or density of
the proposed project, including review of alternative sites
where required for the project, which would avoid or result
in_less adverse impact to surface waters, and
documentation demonstrating the reason the applicant
determined less damaging alternatives are not practicable.
The analysis shall demonstrate to the satisfaction of the
board that avoidance and minimization opportunities have
been identified and measures have been applied to the
proposed activity such that the proposed activity in terms
of impacts to state waters and fish and wildlife resources is
the least environmentally damaging practicable alternative.

12. A compensatory mitigation plan to achieve no net loss
of wetland acreage or functions or stream functions and
water quality benefits. Any compensatory mitigation plan
proposing the purchase of mitigation bank or in-lieu fee

13. A copy of the FEMA flood insurance rate _map_or
FEMA-approved local floodplain map depicting any 100-
year floodplains.

14. Permit application fee. The applicant will be notified
by the board as to the appropriate fee for the project.

15. A written description and a graphical depiction
identifying all upland areas including buffers, wetlands,
open water, other surface waters, and compensatory
mitigation areas located within the proposed project
boundary that are under a deed restriction, conservation
easement, restrictive covenant, or other land use protective
instrument (i.e., protected areas). Such description and a
graphical depiction shall include the nature of the
prohibited activities within the protected areas and the
limits of Chesapeake Bay Resource Protection Areas
(RPAS) as field-verified by the applicant and if available,
the limits as approved by the locality in which the project
site is located, unless the proposed use is exempt from the
Chesapeake Bay Preservation Area Designation and
Management Requlations (9VAC25-830), as additional
state_or local requirements may apply if the project is
located within an RPA.

16. Signature page that has been signed, dated, and
certified by the applicant in accordance with 9VAC25-210-
100. If the applicant is a business or other organization, the
signature must be made by an individual with the authority
to bind the business or organization, and the title of the
signatory _must be provided. The application signature
page, either on the copy submitted to the Virginia Marine
Resources Commission or to DEQ, must have an original
signature. Electronic _submittals containing the original
signature page, such as that contained in a scanned
document file, are acceptable.

D= C. Upon receipt of an application from the Department of
Transportation for a road or highway construction project by
the appropriate DEQ office, the board has 10 business days,
pursuant to § 33.2-258 of the Code of Virginia, to review the
application and either determine the information requested in
subsection B of this section is complete or inform the
Department of Transportation that additional information is
required to make the application complete {pursuant—to
§33-1-19.-1 of the Code—of Virginia). Upon receipt of an
application from other applicants for any type of project, the
board has 15 days to review the application and either
determine that the information requested in subsection B of
this section is complete or inform the applicant that additional
information is required to make the application complete. Fer

Department-of Transportation-road-or-highway-construction
projeets; Pursuant to § 33.2-258 of the Code of Virginia,
application for coverage under this VWP general permit for
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Department of Transportation road or highway construction
projects shall be approved, approved with conditions, or
denied within 30 business days of receipt of a complete
application {pursuantto-§-33.1-19.1 of the Code-of Virginia).
For all other projects, application for coverage under this
VWP general permit shall be approved, approved with
conditions, or denied within 45 days of receipt of a complete
application. If the board fails to act within the applicable 30
or 45 days on a complete application, coverage under this
VWP general permit shall be deemed appreved granted.

1. In evaluating the application, the board shall make an
assessment of the impacts associated with the project in
combination with other existing or proposed impacts.
Coverage Application for coverage under this VWP
general permit shall be denied if the cumulative impacts
will cause or contribute to a significant impairment of state
waters or fish and wildlife resources.

2. The board may place additional eenditions requirements
on a project in order to approve—authorization grant
coverage under this VWP general permit. However, these
conditions the requirements must be consistent with the
VWP general permit program regulation.

E. D. Incomplete application. Where an application is
incomplete not accepted as complete by the board within the
applicable 10 or 15 days of receipt, the board may shall
require the submission of additional information from the
applicant and may suspend processing the of any application
until such time as the applicant has supplied the requested
information and the application is complete. Where the
applicant becomes aware that he omitted one or more relevant
facts from an application, or submitted incorrect information
in an application or in reperts any report to the board, the
applicant shall immediately submit such facts or the correct
information. A revised application with new information shall
be deemed a new application; for the purposes of review but
shall not require an additional permit application fee. An
incomplete permit application may be administratively
withdrawn from processing by the board for failure to provide
the required information after 186 60 days from the date that
of the eriginal-permit-application-wasreceived latest written
information request made by the board. An applicant may
request a suspension of application review by the board, but
requesting a suspension shall not preclude the board from
administratively withdrawing an incomplete application.
Resubmittal of a permit application for the same or similar
project, after such time that the original permit application
was administratively withdrawn, shall require submittal of an
additional permit application fee.

9VAC25-660-70. Compensation.

A. In-accordance-with-9VAC25-660-50-A,—compensatory
Compensatory mitigation may be required for alk permanent,
nontidal surface water impacts as specified in 9VAC25-660-
50 A. All temporary, nontidal surface water impacts shall be

restored to preexisting conditions in_accordance with the
VWP general permit in 9V AC25-660-100.

mpaers—wmest_eases—Hewever—feF For the purposes of thls
VWP general permit chapter, the board shall assume that the

purchase eruse of mitigation bank credits or a-contributionto
an the purchase of in-lieu fee fund program credits is
ecologically preferable to practicable on-site or other off-site
surface water compensation options;—and—no—further
demonstration-is-necessary. Compensatory mitigation and any
compensatory mitigation proposals shall be in accordance
with this section and the associated provisions of 9VAC25-
210-116.

required, compensatory
mitigation for unavoidable, permanent wetland impacts shall

be provided at a 2:1 compensation-to-impact mitigation ratio,
as calculated on an area basis.

F—Compensation D. When required, compensatory
mitigation for stream bed impacts shall be appropriate to

replace lost functions and water quality benefits. One factor
determining the required stream compensation shall be an
analysis of stream impacts utilizing a stream impact
assessment methodology acceptable to BEQ the Department
of Environmental Quality.

G: E. Compensation for permanent open water impacts,
other than to streams, may be required at & an in-kind or out-

of-kind mitigation ratio of 1:1 replacement-to-impactratio or

less, as calculated on an area basis, to offset impacts to state
waters and fish and wildlife resources from—significant
impairment. Compensation shall not be required for
permanent or temporary impacts to open waters identified as
palustrine by the Cowardin classification method, except
when such open waters are located in areas of karst
topography in Virginia and are formed by the natural solution
of limestone.

H-Compensation F. When conversion results in a permanent
alteration of the functions of a wetland, compensatory
mitigation for conversion impacts to wetlands shall be

required at a 1:1 compensation-to-impact mitigation ratio, as

E—Compensation C. When

Volume 32, Issue 6

Virginia Register of Regulations

November 16, 2015

831



Regulations

calculated on an area basis;when-such-conversionresulis-in-a
permanent—alteration—of thefunctions—and—values—of the
wetland. For example, the permanent conversion of a forested
wetland to an emergent wetland is considered to be a
permanent impact for the purposes of this regulation.
Compensation for conversion of other types of surface waters
may be required, as appropriate, to offset impacts to state
waters and fish and wildlife resources from—significant
9VAC25-660-80. Notice of planned changes; modifications
to coverage.

A. The permittee shall notify the board in advance of the a

planned change, and the-planned-change an application or
request will for modification to coverage shall be reviewed

according to all provisions of this regulation chapter.
Coverage shall not be modified if (i) the cumulative total of
permanent and temporary impacts equals or exceeds one-half
acre of nontidal wetlands or open water or exceeds 300 linear
feet of nontidal stream bed or (ii) the criteria in subsection B
of this section are not met. The applicant may submit a new
permit application for consideration under a VWP individual

permit.

B. VWP general permit coverage may be modified
subsequent to issuance under the following circumstances:

1. Additional impacts to surface waters are necessary,
provided that:

a. The additional impacts are proposed prior to impacting
those additional areas.

b. The proposed additional impacts are located within the
project boundary as depicted in the application for
coverage or are located in areas of directly-related off-
site_work unless otherwise prohibited by this VWP
general permit requlation.

c. The permittee has provided sufficient documentation
that the board may reasonably determine that the
additional impacts will not impact federal or state listed
or proposed threatened or endangered species or
proposed or designated critical habitat, or be the taking of
threatened or endangered species.

d. The cumulative, additional permanent wetland or open
water impacts for one or more notices of planned change
do not exceed 0.25 acre.

e. The cumulative, additional permanent stream impacts
for one or more notices of planned change do not exceed
100 linear feet.

f. Documentation is provided demonstrating that the
proposed surface water impacts have been avoided to the
maximum extent practicable in accordance with the
informational requirements of 9VAC25-660-60 B 11.
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0. Compensatory mitigation for the proposed impacts, if

authorized activities requiring notification under 9VAC25-

required, meets the requirements of 9VAC25-660-70 and

660-50 A and all compensatory mitigation requirements.

the associated provisions of 9VAC25-210-116. Prior to a
planned change approval, the Department of
Environmental Quality may require submission of a
compensatory mitigation plan for the additional impacts.

h. Where such additional impacts are temporary, and
prior to initiating the impacts, the permittee provides a
written statement to the board that the area to be
temporarily _impacted will be restored to its
preconstruction elevations and contours, with topsoil
from the impact area where practicable, such that the
previous acreage and functions are restored, in
accordance with Part | A 3 and B 11 of 9VAC25-660-
100. The additional temporary impacts shall not cause
the cumulative total impacts to exceed the general permit
threshold for use. The proposed temporary impacts shall
be deemed approved if DEQ does not respond within 10
days of receipt of the request for authorization to
temporarily impact additional surface waters.

i. The additional proposed impacts do not change the
category of the project, based on the original impact
amounts as specified in 9VAC25-660-50 A 2. However,
the applicant may submit a new permit application for
the total impacts to be considered under this VWP
general permit, another VWP general permit, or a VWP
individual permit.
2. A reduction in wetland or stream impacts.
Compensatory mitigation requirements may be modified in
relation to the adjusted impacts, provided that the adjusted
compensatory mitigation meets the initial compensatory
mitigation goals. DEQ shall not be responsible for ensuring
refunds for mitigation bank credit purchases or in-lieu fee
program credit purchases.

3. A change in project plans or use that does not result in a
change to authorized project impacts other than those
allowed by subdivisions 1 and 2 of this subsection.

4, Substitute a specific, DEQ-approved mitigation bank or
in-lieu fee program with another DEQ-approved mitigation
bank or in-lieu fee program in accordance with 9VAC25-
210-116 C. The amount of credits proposed to be
purchased shall be sufficient to meet the compensatory
mitigation requirement for which the compensatory
mitigation is proposed to replace.

5. Correct typographical errors.

9VAC25-660-90. Termination of autherization-by-consent

coverage.

When-al-permitted—activities—requiring |eE|I|eat|s_| - |e|.e|
3V ‘.925 660-80—A—and aIII eelynpe |s.aﬁte|5 Ritigation
impacts—will-not-oceur—the A. The permittee shall submit a
request for termination by consent within 30 days of prejeet

completion-or-project-cancellation completing or canceling all

When submitted for project completion, the request for
termination by consent shall constitute a notice of project
completion in accordance with 9VAC25-210-130 F. The
director may accept this termination of autherization coverage
on behalf of the board. The permittee shall submit the
following information:

1. Name, mailing address, and telephone number of the
permittee;

2. Name and location of the activity;

3. The VWP general permit autherization tracking number;
and

4. One of the following certifications:
a. For project completion:

"l certify under penalty of law that all activities and any
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
been completed. | understand that by submitting this
notice of termination 1 am no longer authorized to
perform activities in surface waters in accordance with
the VWP general permit and general permit coverage,
and that performing activities in surface waters is
unlawful where the activity is not authorized by a the
VWP permit or coverage, unless otherwise excluded
from obtaining coverage. | also understand that the
submittal of this notice does not release me from liability
for any violations of %Iﬂus the VWP general permit
autherization or coverage.

b. For project cancellation:

"I certify under penalty of law that the activities and any
required compensatory mitigation authorized by this the
VWP general permit and general permit coverage will
not occur. | understand that by submitting this notice of
termination 1 am no longer authorized to perform
activities in surface waters in accordance with the VWP
general permit and general permit coverage, and that
performing activities in surface waters is unlawful where
the activity is not authorized by a the VWP permit or
coverage, unless otherwise excluded from obtaining
coverage. | also understand that the submittal of this
notice does not release me from liability for any
violations of this the VWP general permit authorization

or coverage, nor does it allow me to resume the permitted
authorized  activities  without reapplication and
reauthorization coverage."

c. For events beyond permittee control, the permittee
shall provide a detailed explanation of the events, to be
approved by the Department of Environmental Quality,
and the following certification statement:

"I certify under penalty of law that the activities or the
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
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changed as the result of events beyond my control (see
attached). | understand that by submitting this notice of
termination 1 am no longer authorized to perform
activities in surface waters in accordance with the VWP
general permit and general permit coverage, and that
performing activities in surface waters is unlawful where
the activity is not authorized by a the VWP permit or
coverage, unless otherwise excluded from obtaining
coverage. | also understand that the submittal of this
notice does not release me from liability for any
violations of this the VWP general permit authorization

or coverage, nor does it allow me to resume the permitted
authorized  activities  without reapplication and
reautherization coverage.”

B. VWP general permit coverage may be terminated for
cause in accordance with 9VAC25-210-180 F and 9VAC25-

determined that there is a reasonable assurance that the
activity-authorized-by this VWP general permit, if conducted
in-accordance—with-the conditions—set-forth-herein complied
with, will protect instream beneficial uses and, will not
violate applicable water quality standards—Fhe—beard-finds
that-theeffectof the-impact—togetherwith-otherexisting—of
propesed—impacts—to—wetlands, and will not cause or

contribute to a significant impairment of state waters or fish
and wildlife resources. In issuing this VWP general permit,
the board has not taken into consideration the structural
stability of any proposed activities.

Subjeet The permanent or temporary impact of less than
one-half acre of nontidal wetlands or open water and up to
300 linear feet of nontidal stream bed shall be subject to the
provisions of the VWP general permit set forth herein, any
requirements in _coverage granted under this VWP _general

230 or without cause in accordance with 9VAC25-210-180 G

permit; the Clean Water Act, as amended;; and pursuant-to

and 9VAC25-230.

9VAC25-660-95. Fransition- (Repealed.)

the State Water Control Law and regulations adopted

pursuant to |t—the—peFm+ttee—HﬁheH%ed—te—peprrﬁnenﬁy—er

VWP GENERAL PERMIT NO. WP1 FOR IMPACTS LESS

THAN ONE-HALF ACRE UNDER THE VIRGINIA
WATER PROTECTION PERMIT AND THE VIRGINIA
STATE WATER CONTROL LAW

Effective date: August 2, 2016
Expiration date: August 1, 2031

In compliance with 8 401 of the Clean Water Act, as
amended (33 USC § 1341) and the State Water Control Law
and regulations adopted pursuant thereto, the board has

Part 1. Special Conditions.
A. Authorized activities.

1. Fhis-permit-authorizes The activities authorized by this

chapter shall not cause more than the permanent or
temporary impacts to less than one-half efan acre of
nontidal wetlands or open water and up to 300 linear feet

of nontidal stream bed—acecording—to—the—information
provided-inthe-approved-and-complete-application.

2. Any changes to the authorized permanent impacts to
surface waters associated—with—this—proeject shall require
either a notice of planned change in accordance with
9VAC25-660-80. An application or request for
modification to coverage or another VWP permit
application may be required.

3. Any changes to the authorized temporary impacts to
surface waters associated—with—this—proeject shall require
written notification to BDEQ and approval from the
Department of Environmental Quality in accordance with
9VAC25-660-80 prior to initiating the impacts and
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restoration to preexisting conditions in accordance with the
conditions of this permit autherization.

4. Modification to compensation requirements may be
approved at the request of the permittee when a decrease in
the amount of authorized surface waters impacts occurs,
provided that the adjusted compensation meets the initial
authorization-compensation goals.

G- B. Overall projeet conditions.

1. The activities authorized by this VWP general permit
shall be executed in a manner so as to minimize adverse
impacts on instream beneficial uses as defined in § 62.1-10
(b) of the Code of Virginia.

2. No activity may substantially disrupt the movement of
aquatic life indigenous to the water body, including those
species that normally migrate through the area, unless the
primary purpose of the activity is to impound water.
Culverts Pipes and culverts placed in streams must be
installed to maintain low flow conditions: and shall be
countersunk at both inlet and outlet ends of the pipe or
culvert unless otherwise specifically approved by the
Department of Environmental Quality on a case-by-case
basis, and as follows: The requirement to countersink does
not apply to extensions or maintenance of existing culverts
that are not countersunk, floodplain pipes and culverts
being placed above ordinary high water, pipes and culverts
being placed on bedrock, or pipes and culverts required to
be placed on slopes 5.0% or greater. No-activity-may-cause

4 o . | E
normal—or—expected—high—flows—and—the—structure—or

j i j - Bedrock
encountered during construction must be identified and
approved in_advance of a design change where the
countersunk condition cannot be met. Pipes and culverts 24
inches or less in diameter shall be countersunk three inches
below the natural stream bed elevations, and pipes and
culverts greater than 24 inches shall be countersunk at least
six_inches below the natural stream bed elevations.
Hydraulic capacity shall be determined based on the
reduced capacity due to the countersunk position. In all
stream _ crossings _ appropriate _measures __shall  be

implemented to minimize any disruption of aquatic life
movement.

3. Wet or uncured concrete shall be prohibited from entry
into flowing surface waters unless the area is contained
within a cofferdam and the work is performed in the dry or
unless otherwise approved by the Department of
Environmental Quality. Excess or aste concrete shall not
be disposed of in flowing surface waters or washed into
flowing surface waters.

4. All fill material shall be clean and free of contaminants
in toxic concentrations or amounts in accordance with all
applicable laws and regulations.

5. Erosion and sedimentation controls shall be designed in
accordance with the Virginia Erosion and Sediment
Control Handbook, Third Edition, 1992. These controls
shall be placed prior to clearing and grading and
maintained in good working order to minimize impacts to
state waters. These controls shall remain in place until the
area is stabilized and shall then be removed.

6. Exposed slopes and streambanks shall be stabilized
immediately upon completion of work in each permitted
impact area. All denuded areas shall be properly stabilized
in accordance with the Virginia Erosion and Sediment
Control Handbook, Third Edition, 1992.

7. All construction, construction access (e.g., cofferdams,
sheetpiling, and causeways) and demolition activities
associated with this the project shall be accomplished in a
manner that minimizes construction or waste materials
from entering surface waters to the maximum extent
practicable, unless authorized by this VWP general permit.

8. No machinery may enter flowing waters, unless
authorized by this VWP general permit or approved prior
to entry by the Department of Environmental Quality.

9. Heavy equipment in temporarily impacted wetland areas
shall be placed on mats, geotextile fabric, or other suitable
material to minimize soil disturbance to the maximum
extent practicable. Equipment and materials shall be
removed immediately upon completion of work.

10. All nonimpacted surface waters and compensatory
mitigation areas within 50 feet of permitted authorized
activities and within the project or right-of-way limits shall
be clearly flagged or marked for the life of the construction
activity at that location to preclude unauthorized
disturbances to these surface waters and compensatory
mitigation areas during construction. The permittee shall
notify contractors that no activities are to occur in these
marked surface waters.

11. Temporary disturbances to surface waters during
construction shall be avoided and minimized to the
maximum extent practicable. All temporarily disturbed
wetland areas shall be restored to preexisting conditions
within 30 days of completing work at each respective
temporary impact area, which shall include reestablishing
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preconstruction elevations and contours; with topsoil from
the impact area where practicable and planting or seeding
with appropriate wetland vegetation according to cover
type (i.e., emergent, serub/shrub scrub-shrub, or forested).
The permittee shall take all appropriate measures to
promote and maintain revegetation of temporarily
disturbed wetland areas with wetland vegetation through
the second year post-disturbance. All temporarily impacted
streams and streambanks shall be restored to their eriginat
preconstruction elevations and contours with topsoil from
the impact area where practicable within 30 days following
the construction at that stream segment—and—the—banks.
Streambanks shall be seeded or planted with the same

vegetation cover type originally present aleng—the
streambanks, including supplemental erosion control

grasses if necessary—except-for-invasive. Invasive species
identified on BGR's the Department of Conservation and
Recreation's Virginia Invasive Alien Plant Species of
Mirginia-tist List shall not be used to the maximum extent
practicable or without prior approval from the Department
of Environmental Quality.

12. Materials (including fill, construction debris, and
excavated and woody materials) temporarily stockpiled in
wetlands shall be placed on mats or geotextile fabric,
immediately stabilized to prevent entry into state waters,
managed such that leachate does not enter state waters, and
completely removed within 30 days following completion
of that construction activity. Disturbed areas shall be
returned to eriginal preconstruction elevations and
contours; with topsoil from the impact area where
practicable; restored within 30 days following removal of
the stockpile;; and restored with the same vegetation cover
type originally present, including supplemental erosion
control grasses if necessary—execeptforinvasive. Invasive
species identified on DCR's the Department of
Conservation and Recreation's Virginia Invasive Alien
Plant Species ef-Virginiatst List shall not be used to the
maximum extent practicable or without prior approval
from the Department of Environmental Quality.

13. Continuous flow of perennial springs shall be
maintained by the installation of spring boxes, french
drains, or other similar structures.

14. The permittee shall employ measures to prevent spills
of fuels or lubricants into state waters.

15. The permittee shall conduct his activities in accordance
with the time-of-year restrictions recommended by the
Virginia Department of Game and Inland Fisheries, the
Virginia Marine Resources Commission, or other
interested and affected agencies, as contained, when
applicable, in a Department of Environmental Quality
VWP _general permit coverage, and shall ensure that all
contractors are aware of the time-of-year restrictions
imposed.

16. Water quality standards shall not be violated as a result

of the construction activities—unless-allowed-by-this-permit
authorization.

17. If stream channelization or relocation is required, all
work in surface waters shall be done in the dry, unless
otherwise authorized by this\AMPgeneralpermit the
Department of Environmental Quality, and all flows shall
be diverted around the channelization or relocation area
until the new channel is stabilized. This work shall be
accomplished by leaving a plug at the inlet and outlet ends
of the new channel during excavation. Once the new
channel has been stabilized, flow shall be routed into the
new channel by first removing the downstream plug and
then the upstream plug. The rerouted stream flow must be
fully established before construction activities in the old
stream channel can begin.

D- C. Road crossings.

1. Access roads and associated bridges e, pipes, and
culverts shall be constructed to minimize the adverse
effects on surface waters to the maximum extent
practicable. Access  roads  constructed above
preconstruction elevations and contours and-elevations in
surface waters must be bridged, piped, or culverted to
maintain surface flows.

2. Installation of road crossings shall occur in the dry via
the implementation of cofferdams, sheetpiling, stream
diversions, or other similar structures.

E: D. Utility lines.

1. All utility line work in surface waters shall be performed
in a manner that minimizes disturbance, and the area must
be returned to its eriginal preconstruction elevations and
contours with topsoil from the impact area where
practicable and restored within 30 days of completing work
in the area, unless otherwise authorized by this AP
general-permit the Department of Environmental Quality.
Restoration shall be the seeding or planting of the same
vegetation cover type originally present, including
supplemental erosion control grasses if necessary;—exeept
for—invasive. Invasive species identified on BCR's the
Department of Conservation and Recreation's Virginia
Invasive Alien Plant Species ef-\irginia-list List shall not
be used to the maximum extent practicable or without prior
approval from the Department of Environmental Quality.

2. Material resulting from trench excavation may be
temporarily sidecast into wetlands not to exceed a total of
90 days, provided the material is not placed in a manner
such that it is dispersed by currents or other forces.

3. The trench for a utility line cannot be constructed in a
manner that drains wetlands (e.g., backfilling with
extensive gravel layers creating a french drain effect). For
example, utility lines may be backfilled with clay blocks to
ensure that the trench does not drain surface waters
through which the utility line is installed.
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F: E. Stream modification and stream bank protection.

1. Riprap bank stabilization shall be of an appropriate size
and design in accordance with the Virginia Erosion and
Sediment Control Handbook, Third Edition, 1992.

2. Riprap apron for all outfalls shall be designed in
accordance with the Virginia Erosion and Sediment
Control Handbook, Third Edition, 1992.

3. For stream bank protection activities, the structure and
backfill shall be placed as close to the stream bank as
practicable. No material shall be placed in excess of the
minimum necessary for erosion protection.

4. All stream bank protection control structures shall be
located to eliminate or minimize impacts to vegetated
wetlands to the maximum extent practicable.

5. Asphalt and materials containing asphalt or other toxic
substances shall not be used in the construction of
submerged sills or breakwaters.

6. Redistribution of existing stream substrate for the
purpose of erosion control is prohibited.

7. No material removed from the stream bottom shall be
disposed of in surface waters, unless otherwise authorized

by this VWP general permit.
G- E. Stormwater management facilities.

1. Stormwater management facilities shall be installed in
accordance with best management practices and watershed
protection techniques (e.g., vegetated buffers, siting
considerations to minimize adverse effects to aquatic
resources, bioengineering methods incorporated into the
facility design to benefit water quality and minimize
adverse effects to aquatic resources) that provide for long-
term aquatic resources protection and enhancement, to the
maximum extent practicable.

2. Compensation for unavoidable impacts shall not be
allowed within maintenance areas of stormwater
management facilities.

3. Maintenance activities within stormwater management
facilities shall not require additional permit autherization
coverage or compensation, provided that the maintenance
activities do not exceed the original contours of the facility,
as approved and constructed, and are accomplished in
designated maintenance areas as indicated in the facility
maintenance or design plan or when unavailable, an
alternative plan approved by the Department of
Environmental Quality.

Part 11. Construction and Compensation Requirements,
Monitoring, and Reporting.
A. Minimum compensation requirements.

1. The permittee shall provide apprepriate-and-practicable

any required compensation for al impacts meeting in
accordance with the conditions euthined in this VWP

general permit and the chapter promulgating the general
permit.

2. The types of compensation options that may be
considered for activities covered under this VWP general
permit include the purchase er—use of mitigation bank
credits or a—centributionto-an the purchase of in-lieu fee
fund program credits in accordance with 9VAC25-660-70
and the associated provisions of 9VAC25-210-116 and
' d o

compensated-ata-2:1-ratio.

3. Awritten-statement-that conveys-the-applicant's proposal
eelllpe sation-s all-be :.Hbl'"md WiA-the e&ppllleatlﬁe ang
approved—project: The final compensation plan shall be
submitted to and approved by the board prior to a
construction activity in permitted impacts areas. The board
shall review and provide written comments on the final
plan within 30 days of receipt or it shall be deemed
approved. The final eompensation plan as approved by the
board shall be an enforceable requirement of any coverage
under this VWP general permit autherization. Deviations
from the approved final plan must shall be submitted and
approved in advance by the board.

Fhe-permitiee s all obnitiate-work-in-pel aitted Apact
areas—unti-documentation—of-the Ritigation Bank—credit
purenase of useltge of of-the d. sentribution-—has—bee
B. Impact site construction monitoring.

1. Construction activities authorized by this permit that are
within impact areas shall be monitored and documented.
The monitoring shall document-the-preexisting-conditions;
activities—during—eonstruction,—and—paost-construction
conditions—Meonitoring—shall—consist of ene—of—the
folowing-options:

a—Photographs—shal-be taken during-construction-at-the
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a. Preconstruction photographs taken at each impact area

prior to initiation of activities within impact areas.
Photographs remain on the project site and shall depict
the impact area and the nonimpacted surface waters
immediately adjacent to and downgradient of each
impact area. Each photograph shall be labeled to include
the following information: permit number, impact area
number, date and time of the photograph, name of the
person taking the photograph, photograph orientation,
and photograph subject description.

b. Site inspections shall be conducted by the permittee or
the permittee's qualified designee once every calendar
month during activities within impact areas. Monthly
inspections shall be conducted in the following areas: all
authorized permanent and temporary impact areas; all
avoided surface waters, including wetlands, stream
channels, and open water; surface water areas within 50
feet of any land disturbing activity and within the project
or _right-of-way limits; and all on site permanent
preservation _areas required under _this  permit.
Observations shall be recorded on the inspection form
provided by the Department of Environmental Quality.
The form shall be completed in its entirety for each
monthly inspection and shall be kept on site and made
available for review by the Department of Environmental
Quality staff upon request during normal business hours.
Inspections are not required during periods of no activity
within impact areas.

4. 2. Monitoring of water quality parameters shall be
conducted during permanent relocation of perennial
streams through new channels in the manner noted below.
The permittee shall report violations of water quality
standards to DEQ the Department of Environmental
Quality in accordance with the procedures in Part—H-E
9VAC25-660-100 Part Il C. Corrective measures and

additional monitoring may be required if water quality
standards are not met. Reporting shall not be required if
water quality standards are not violated.

a. A sampling station shall be located upstream and
immediately downstream of the relocated channel.

b. Temperature, pH and dissolved oxygen (D.O.)
measurements shall be taken every 30 minutes for at least
two hours at each station prior to opening the new
channels and immediately before opening new channels.

c. Temperature, pH and D.O. readings shall be taken
after opening the channels and every 30 minutes for at
least three hours at each station.

C. Reporting.

1. Written communications required by this VWP general
permit shall be submitted to the appropriate Department of
Environmental Quality {(BEQ)} office. The VWP general
permit autherization tracking number shall be included on
all correspondence.

2. BEQ The Department of Environmental Quality shall be

notified in writing atleast-10-days prior to the start of
construction activities at the first permitted-site authorized
b.* this VAR —gel ela_l permit—autao |zat|]e +—S0 that
iRspections—oF—the p' opect—can _Iae_plal o '.I deermed
ee_esseuyl by EIE% he .Gt'“eelmg' SI E.m |Felude 2
each-permitted impact area.

. . o I benitted
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3. A construction status update form provided by the
Department of Environmental Quality shall be completed
and submitted to the Department of Environmental Quality
twice per year for the duration of coverage under a VWP
general permit. Forms completed in June shall be
submitted by or on July 10, and forms completed in
December shall be submitted by or on January 10. The
form shall include reference to the VWP permit tracking
number and one of the following statements for each
authorized surface water impact location:

a. Construction activities have not yet started;
b. Construction activities have started;

c. Construction activities have started but are currently
inactive; or

d. Construction activities are complete.

4. BEQ The Department of Environmental Quality shall be
notified in writing within 30 days following the completion
of all activities in all permitted authorized impact areas
ized und . it

5. The permittee shall notify BEQ the Department of
Environmental Quality in writing when unusual or
potentially complex conditions are encountered that require
debris removal or involve a potentially toxic substance.
Measures to remove the obstruction, material, or toxic
substance or to change the location of a structure are
prohibited until approved by DEQ the Department of
Environmental Quality.

6. The permittee shall report fish kills or spills of oil or fuel
immediately upon discovery. If spills or fish kills occur
between the hours of 8:15 a.m. to 5 p.m., Monday through
Friday, the appropriate DEQ the Department of
Environmental Quality regional office shall be notified;
otherwise, the Department of Emergency Management
shall be notified at 1-800-468-8892.

7. Violations of state water quality standards shall be
reported within—24—hours to the appropriate DEQ
Department of Environmental Quality office no later than
the end of the business day following discovery.

8. The permittee shall notify the Department of
Environmental Quality no later than the end of the third
business day following the discovery of additional impacts
to surface waters including wetlands, stream channels, and
open water that are not authorized by the Department of
Environmental Quality or to any required preservation

areas. The notification shall include photographs, estimated
acreage or linear footage of impacts, and a description of
the impacts.

8- 9. Submittals required by this VWP general permit shall
contain the following signed certification statement:

"l certify under penalty of law that this document and all
attachments were prepared under my direction or
supervision in accordance with a system designed to assure
that qualified personnel properly gather and evaluate the
information submitted. Based on my inquiry of the person
or persons who manage the system, or those persons
directly responsible for gathering the information, the
information submitted is, to the best of my knowledge and
belief, true, accurate, and complete. | am aware that there
are significant penalties for submitting false information,
including the possibility of fine and imprisonment for
knowing violation."

Part I11. Conditions Applicable to All VWP General Permits.

A. Duty to comply. The permittee shall comply with all
conditions, limitations, and other requirements of the VWP
general permit;_any requirements in coverage granted under
this VWP general permit; the Clean Water Act, as amended;
and the State Water Control Law and requlations adopted
pursuant to it. Any VWP general permit violation or
noncompliance is a violation of the Clean Water Act and
State Water Control Law and is grounds for (i) enforcement
action, (ii) VWP general permit coverage termination for
cause, (iii) VWP general permit coverage revocation, (iv)
denial of application for coverage, or (v) denial of an
application for a modification to VWP general permit
coverage. Nothing in this VWP general permit shall be
construed to relieve the permittee of the duty to comply with
all applicable federal and state statutes, regulations and, toxic
standards, and prohibitions. MAP——general—permit

B. Duty to mitigate. The permittee shall take all reasonable
steps to minimize or prevent impacts in violation of the VWP
general permit which may have a reasonable likelihood of
adversely affecting human health or the environment.

C. Reopener. This VWP general permit autherization may
be reopened to modify its conditions when the circumstances
on which the previous VWP general permit authorization was
based have materially and substantially changed, or special
studies conducted by the board or the permittee show material
and substantial change since the time the VWP general permit
authorization was issued and thereby constitute cause for
revoking and reissuing the VWP general permit authorization

D. Compliance with state and federal law. Compliance with
this VWP general permit constitutes compliance with the
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VWP permit requirements of the State Water Control Law.
Nothing in this VWP general permit shall be construed to
preclude the institution of any legal action under or relieve
the permittee from any responsibilities, liabilities, or other
penalties established pursuant to any other state law or
regulation or under the authority preserved by § 510 of the
Clean Water Act.

E. Property rights. Coverage under this VWP general permit
does not convey property rights in either real or personal
property;—efr any exclusive privileges, nor does it authorize
injury to private property ef, any invasion of personal
property rights, ner or any infringement of federal, state, or
local laws or regulations.

F. Severability. The provisions of this VWP general permit
autherization are severable.

G. Right-of Inspection and entry. Fhe Upon presentation of
credentials, the permittee shall allow the board or its-agents;

upoen-the-presentation-ofcredentials any duly authorized agent
of the board, at reasonable times and under reasonable
circumstances, to enter upon the permittee's property, public
or private, and have access to; inspect and copy any records
that must be kept as part of the VWP general permit
conditions; to inspect any facilities, operations, or practices
(including monitoring and control equipment) regulated or
required under the VWP general permit; and to sample or
monitor any substance, parameter, or activity for the purpose
of assuring compliance with the conditions of the VWP
general permit or as otherwise authorized by law. For the
purpose of this section, the time for inspection shall be
deemed reasonable during regular business hours. Nothing
contained herein shall make an inspection time unreasonable
during an emergency.

H. Transferability of VWP general permit autherization
coverage. Fhis VWP general permit autherization coverage
may be transferred to another persen-by-a permittee when all
of the criteria listed below in this subsection are met. On the
date of the VWP general permit authorization coverage
transfer, the transferred VWP general permit autherization
coverage shall be as fully effective as if it had been issued
granted directly to the new permittee.

1. The current permittee notifies the board of the proposed
transfer of the title-to-the-facility-orproperty—2-The-notice
to-the-beard-includes general permit coverage and provides
a written agreement between the current and new
permittees containing a specific date of transfer of VWP
general permit authorization responsibility, coverage, and
liability to the new permittee, or that the current permittee
will retain such responsibility, coverage, or liability,
including liability for compliance with the requirements of
enforcement activities related to the permitted authorized
activity.

3- 2. The board does not within 15 days notify the current
and new permittees of its intent to modify or revoke and

reissue the VWP general permit authorization—within—15
days.

I. Notice of planned change. Autherization-under-this VWP
general permit coverage may be modified subsequent to
issuance in ene-er-more-of the-caseslisted-below accordance

Wlth 9VAC25 660 80. A—Heuee—ef—plammd—ehange—rs—net

J. VWP general permit authorization coverage termination
for cause. Fhis VWP general permit autherization coverage is
subject to termination for cause by the board after public
notice and opportunity for a hearing pursuant to 9VAC25-
230. Reasons for termination for cause are as follows:

1. Noncompliance by the permittee with any provision of
the VWP general permit regulation, any condition of the
VWP general permit autherization, or any requirement in
general permit coverage;

2. The permittee's failure in the application or during the

VWPR—general—permit—authorization—issuanee process of
granting VWP general permit coverage to disclose fully all
relevant facts or the permittee's misrepresentation of any
relevant facts at any time;

3. The permittee's violation of a special or judicial order;
and
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4. A determination by the board that the permitted
authorized activity endangers human health or the
environment and can be regulated to acceptable levels by a
modification to the VWP general permit autherization
planned-change coverage or a termination forcause:;

5. A change in any condition that requires either a
temporary or permanent reduction or elimination of any
activity controlled by the VWP general permit; or

6. A determination that the authorized activity has ceased
and that the compensation for unavoidable adverse impacts
has been successfully completed.

K. The board may terminate VWP general permit coverage
without cause when the permittee is no longer a legal entity
due to death or dissolution or when a company is no longer
authorized to conduct business in the Commonwealth. The
termination _shall be effective 30 days after notice of the
proposed termination is sent to the last known address of the
permittee or registered agent, unless the permittee objects
within that time. If the permittee does object during that
period, the board shall follow the applicable procedures for
termination under § 62.1-44.15:25 of the Code of Virginia
and 9VAC25-230.

K= L. VWP general permit autherization coverage
termination by consent. TFhis—\AMP—general—permit
autnorzation—may Be e ||ateel_ . Iay_ consent—when—all
permitted ElGEIuIIEIES” FequiHRg euheau_e_l y der—8Vy (gl 25
completed-or-when-the-authorized-impacts-will-net-oceur- The
permittee shall submit a request for termination by consent
within 30 days of preject-completion-orproject-cancellation
completing or canceling all authorized activities requiring
notification under 9VAC25-660-50 A and all compensatory
mitigation requirements. When submitted for project
completion, the request for termination by consent shall
constitute a notice of project completion in accordance with
9VAC25-210-130 F. The director may accept this termination
of autherization coverage on behalf of the board. The regquest
for-termination-by-consent permittee shall eentain submit the

following information:
1. Name, mailing address, and telephone number ef-the
permittee;
2. Name and location of the activity;

3. The VWP general permit autherization tracking number;
and

4. One of the following certifications:
a. For project completion:

"l certify under penalty of law that all activities and any
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
been completed. | understand that by submitting this
notice of termination I am no longer authorized to
perform activities in surface waters in accordance with
the VWP general permit and general permit coverage,

and that performing activities in surface waters is
unlawful where the activity is not authorized by a the
VWP permit or coverage, unless otherwise excluded
from obtaining coverage. | also understand that the
submittal of this notice does not release me from liability
for any violations of %Iﬂus the VWP general permit
authorization or coverage.

b. For project cancellation:

"I certify under penalty of law that the activities and any
required compensatory mitigation authorized by this the
VWP general permit and general permit coverage will
not occur. | understand that by submitting this notice of
termination 1 am no longer authorized to perform
activities in surface waters in accordance with the VWP
general permit and general permit coverage, and that
performing activities in surface waters is unlawful where
the activity is not authorized by a the VWP permit or
coverage, unless otherwise excluded from obtaining
coverage. | also understand that the submittal of this
notice does not release me from liability for any
violations of this the VWP general permit authorization

or coverage, nor does it allow me to resume the permitted
authorized  activities  without reapplication and
reauthorization coverage.”

c. For events beyond permittee control, the permittee
shall provide a detailed explanation of the events, to be
approved by BEQ the Department of Environmental
Quality, and the following certification statement:

"l certify under penalty of law that the activities or the
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
changed as the result of events beyond my control (see
attached). | understand that by submitting this notice of
termination 1 am no longer authorized to perform
activities in surface waters in accordance with the VWP
general permit and general permit coverage, and that
performing activities in surface waters is unlawful where
the activity is not authorized by a the VWP permit or
coverage, unless otherwise excluded from obtaining
coverage. | also understand that the submittal of this
notice does not release me from liability for any
violations of this the VWP general permit authorization

or coverage, nor does it allow me to resume the permitted
authorized  activities  without reapplication and
reauthorization coverage."

L M. Civil and criminal liability. Nothing in this VWP
general permit shall be construed to relieve the permittee
from civil and criminal penalties for noncompliance.

M= N. Oil and hazardous substance liability. Nothing in this
VWP general permit shall be construed to preclude the
institution of legal action or relieve the permittee from any
responsibilities, liabilities, or penalties to which the permittee
is or may be subject under § 311 of the Clean Water Act or

Volume 32, Issue 6

Virginia Register of Regulations

November 16, 2015

841



Regulations

88§ 62.1-44.34:14 through 62.1-44.34:23 of the State Water
Control Law.

N: O. Duty to cease or confine activity. It shall not be a
defense for a permittee in an enforcement action that it would
have been necessary to halt or reduce the activity for which a
VWP general permit coverage has been granted in order to
maintain compliance with the conditions of the VWP general
permit or coverage.

O P. Duty to provide information.

1. The permittee shall furnish to the board information
which that the board may request to determine whether
cause exists for modifying, revoking and-reissuing—and, or
terminating the VWP permit autherization; coverage or to
determine compliance with the VWP general permit
authorization or general permit coverage. The permittee
shall also furnish to the board, upon request, copies of
records required to be kept by the permittee.

2. Plans, maps, conceptual reports, and other relevant
information shall be submitted as required by the board
prior to commencing construction.

P- Q. Monitoring and records requirements.

1. Monitoring of parameters, other than pollutants, shall be
conducted according to approved analytical methods as
specified in the VWP general permit. Analysis of
pollutants will be conducted according to 40 CFR Part 136
(2000), Guidelines Establishing Test Procedures for the
Analysis of Pollutants.

2. Samples and measurements taken for the purpose of
monitoring shall be representative of the monitored
activity.

3. The permittee shall retain records of all monitoring
information, including all calibration and maintenance
records and all original strip chart or electronic recordings
for continuous monitoring instrumentation, copies of all
reports required by the VWP general permit, and records of
all data used to complete the application for coverage
under the VWP general permit, for a period of at least three
years from the date of the general permit expiration efa
granted\AWP-permit. This period may be extended by

request of the board at any time.
4. Records of monitoring information shall include, as
appropriate:
a. The date, exact place, and time of sampling or
measurements;

b. The name of the individuals who performed the
sampling or measurements;

c. The date and time the analyses were performed,;

d. The name of the individuals who performed the
analyses;

e. The analytical techniques or methods supporting the
information such as observations, readings, calculations,
and bench data used;

f. The results of such analyses; and
g. Chain of custody documentation.

Q- R. Unauthorized discharge of pollutants. Except in
compliance with this VWP general permit, it shall be
unlawful for the permittee to:

1. Discharge into state waters sewage, industrial wastes,
other wastes, or any noxious or deleterious substances;

2. Excavate in a wetland;

3. Otherwise alter the physical, chemical, or biological
properties of state waters and make them detrimental to the
public health, to animal or aquatic life, or to the uses of
such waters for domestic or industrial consumption, for
recreation, or for other uses; or

4. On and after October 1, 2001, conduct the following
activities in a wetland:
a. New activities to cause draining that significantly alter
or degrade existing wetland acreage or functions;
b. Filling or dumping;
c. Permanent flooding or impounding; or
d. New activities that cause significant alteration or
degradation of existing wetland acreage or functions.

S. Duty to reapply. Any permittee desiring to continue a
previously authorized activity after the expiration date of the
VWP _general permit shall comply with the provisions in
9VAC25-660-27.

NOTICE: The following forms used in administering the
regulation were filed by the agency. The forms are not being
published; however, online users of this issue of the Virginia
Register of Regulations may click on the name of a form with
a hyperlink to access it. The forms are also available from the
agency contact or may be viewed at the Office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia 23219.

FORMS (9VAC25-660)

Department of Environmental Quality Water Division
Permit Application Fee Form (rev. 10/14)

JQ'IE Ienﬁ H—Applicatio Ile' ’ﬁ ‘Gt."".“e.s EHFF- wEtEEI;S and

Joint Permit Application for Projects in Tidewater, Virginia
{eff-10/04) (eff. 3/2014

Monthly Reporting of Impacts Less than or Equal to One-
Tenth Acre Statewide (eff. 8/2007)

Standard Joint Permit Application for Activities in Waters
and Wetlands of the Commonwealth of Virginia (eff. 3/2014)

Virginia Department of Transportation Inter-Agency
Coordination Meeting Joint Permit Application {eff£—10/02)
(eff. 6/2008)

Quarterly-Reporting-of -Impacts-Less-than-One-Tenth-Acre
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DOCUMENTS
(9VAC25-660)
Classification of Wetlands and Deepwater Habitats of the

United States, Cowardin, Lewis M. Il, et al., United States
Fish and Wildlife Service, December 1979, Reprinted 1992

INCORPORATED BY REFERENCE

Agency Contact: Brenda Winn, Department of Environmental
Quality, 629 East Main Street, P.O. Box 1105, Richmond,
VA 233218, telephone (804) 698-4516, FAX (804) 698-4032,
or email brenda.winn@deq.virginia.gov.

Summary:

Guidelines for Specification of Disposal Sites for Dredged
of Fill Material, 40 CFR Part 230

Virginia Erosion and Sediment Control Handbook, Third
Edition, 1992, Department of Conservation and Recreation-

Virginia Invasive Plant Species List, Natural Heritage
Technical Document 14-11, Department of Conservation and
Recreation, Division of Natural Heritage (2014)

VA.R. Doc. No. R14-4057; Filed October 23, 2015, 9:58 a.m.

Proposed Regulation

REGISTRAR'S NOTICE: The State Water Control Board is
claiming an exemption from Article 2 of the Administrative
Process Act in accordance with § 2.2-4006 A 8 of the Code of
Virginia, which exempts general permits issued by the State
Water Control Board pursuant to the State Water Control Law
(8 62.1-44.2 et seq. of the Code of Virginia) if the board (i)
provides a Notice of Intended Regulatory Action in
conformance with the provisions of §2.2-4007.01; (ii)
following the passage of 30 days from the publication of the
Notice of Intended Regulatory Action forms a technical
advisory committee composed of relevant stakeholders,
including potentially affected citizens groups, to assist in the
development of the general permit; (iii) provides notice and
receives oral and written comment as provided in § 2.2-
4007.03; and (iv) conducts at least one public hearing on the
proposed general permit.

Title of Regqulation: 9VAC25-670. Virginia Water
Protection General Permit for Facilities and Activities of
Utility and Public Service Companies Regulated by the
Federal Energy Regulatory Commission or the State
Corporation Commission and Other Utility Line
Activities (amending 9VAC25-670-10 through 9VAC25-
670-100; adding 9VAC25-670-15, 9VAC25-670-25,
9VAC25-670-27, 9VAC25-670-35; repealing 9VAC25-670-
95).

Statutory Authority: 8 62.1-44.15 of the Code of Virginia;
8§ 401 of the Clean Water Act (33 USC § 1251 et seq.).

Public Hearing Information:
January 11, 2016 - 1:30 p.m. - James City County Board of

Supervisors, Board Room, Building F, 101 Mounts Bay
Road, Williamsburg, VA 23185

January 12, 2016 - 1:30p.m. - Department of
Environmental Quality, Northern Regional Office, 13901
Crown Court, Woodbridge, VA 22193

January 13, 2016 - 1:30p.m. - Department of
Environmental Quality, Blue Ridge-Roanoke Regional
Office, 3019 Peters Creek Road, Roanoke, VA 24019

Public Comment Deadline: January 29, 2016.

The regulatory action reissues the existing general permit
that expires on August 1, 2016. The proposed amendments
(i) revise or clarify which activities in specific water
sources require application for a permit authorization and
which activities are excluded; (ii) revise and clarify the
application process, including the administrative and
technical information required to achieve a complete
permit application; (iii) revise and clarify the
compensatory mitigation requirements, such as the
sequencing of acceptable compensatory mitigation actions
and compensatory mitigation provisions, the requirements
for compensating impacts to open waters, or the
compensation necessary for temporary impacts; (iv)
modify provisions related to application processing,
informational requirements, or actions occurring post-
permit authorization for coverage; (v) modify permit
authorization transitions between general permit cycles;
(vi) delete authorization term of seven years and provisions
for continuation of permit authorization coverage; (vii)
incorporate certain federal regulatory provisions; (viii)
clarify and update definitions; (ix) reorganize the
regulation; and (x) clarify and correct grammar, spelling,
and references.

9VAC25-670-10. Definitions.

The words and terms used in this chapter shall have the
meanings defined in the State Water Control Law (8§ 62.1-
44.2 et seq. of the Code of Virginia) and the Virginia Water
Protection &AWPR) Permit Program Regulation (9VAC25-210)
unless a different meaning is required by the context elearly
indicates-otherwise or unless-otherwise is indicated below.

"Bank protection” means measures employed to stabilize
channel banks and combat existing erosion problems. Such
measures may include the construction of riprap revetments,
sills, rock vanes, beach nourishment, breakwaters, bulkheads,
groins, spurs, levees, marsh toe stabilization, anti-scouring
devices, and submerged sills.

"Coverage" means authorization to conduct a project in
accordance with a VWP general permit.

Volume 32, Issue 6

Virginia Register of Regulations

November 16, 2015

843



Regulations

Hishens:—Fhis-vegetation-is—present-foimost-of-thegrowing " ; "
plants.

focility it | i
through-excavation:

TFhese—areas—normally—possess—an—overstory—of trees—an
understoryof trees-or shrubs;-and-an-herbaceous-layer.

square feet):
"DEQ" means the Department of Environmental Quality.

"Independent utility” means a test to determine what
constitutes a single and complete project. A project is
considered to have independent utility if it would be
constructed absent the construction of other projects in the
project area. Portions of a phased project that depend upon
other phases of the project do not have independent utility.
Portions of a phased project that would be constructed even if
the other phases are not built can be considered as separate
single and complete projects with independent public and
economic utility.

"Notice of project completion™ means a statement submitted
by the permittee or authorized agent that the authorized
activities and any required compensatory mitigation have

been completed.

"Single and complete project” means the total project
proposed or accomplished by a person, which also has
independent utility, as defined in this section. For linear
projects, the "single and complete project” (e.g., a single and
complete crossing) will apply to each crossing of a separate
surface water (e.g., a single waterbody) water body) and to

multiple crossings of the same waterbedy water body at
separate and distinct locations. Phases of a project that have

independent public and economic utility may each be
considered single and complete.

"State program general permit (SPGP)" means a general
permit issued by the Department of the Army in accordance
with 33-USC-1344(e};33-CFR-325-2(e}{2); 33 USC § 1344
and 33-CFR-325-3(b) 33 CFR 325.5(c)(3) that is founded on a
state program. The SPGP is designed to avoid duplication
between the federal and state programs.
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restored-

"Up to 300 linear feet" means =0-00-te 300.00 linear feet or
less, as measured along the center of the main channel of the
stream segment.

"Up to 45060 1,500 linear feet" means >0-00-te—1500.00
1,500.00 linear feet or less, as measured along the center of
the main channel of the stream segment.

"Up to one-tenth efan acre" means 0.10 acre (4,356 square
feet) or less.

"Up to btwo—acres™ one acre” means 2:00—acres—(874120
squarefeet) 1.00 acre (43,560 square feet) or less.

"Utility line" means a pipe or pipeline for the transportation
of a gaseous, liquid, liquefiable or slurry substance, for any
purpose, and a cable, line, or wire for the transmission for any
purpose of electrical energy, telephone, and telegraph
messages and radio and television communication. The term
utility line does not include activities which drain a surface
water to convert it to an upland, such as drainage tiles or
french drains; however, it does apply to pipes conveying
drainage from another area.

9VAC?25-670-15. Statewide information requirements.
The board may request (i) such plans, specifications, and

9VAC25-670-25. Authorization for coverage under VWP
general permit effective August 1, 2006.

A. All complete applications or notifications received by the
board through 11:59 p.m. on August 1, 2016, shall be
processed in accordance with the VWP general permit
requlation in effect August 1, 2006, through August 1, 2016.
If the application or notification is incomplete or if there is
not adequate time as allowed by § 62.1-44.15:21 of the Code
of Virginia to make a completeness determination, the
applicant shall reapply for coverage under the VWP general
permit effective August 2, 2016, or apply for a VWP
individual permit, including payment of any required permit
application fee. No refund of permit application fees shall be
made.

B. VWP general permit authorizations granted through
11:59 p.m. on August 1, 2016, shall remain in full force and
effect until 11:59 p.m. on the expiration date stated on the
VWP _authorization cover page, unless otherwise revoked or
terminated or unless a notice of project completion is received

other pertinent information as may be necessary to determine

by the board on or before that date. Any permittee that desires

the effect of an applicant's discharge on the quality of state

to continue an authorized activity beyond the stated

waters or (ii) such other information as may be necessary to

expiration date must reapply for coverage under the VWP

accomplish the purposes of this chapter. Any owner,

general permit effective August 2, 2016, pursuant to its terms,

permittee, or person applying for a VWP permit or general

standards, and conditions, or apply for a VWP _individual

permit coverage shall provide the information requested by

permit, including payment of any required permit application

the board.

9VAC25-670-20. Purpose; delegation
eﬁewe—dﬂte—ef—\ANP—geW j .

A. The purpose of this regulation is to establish VWP
General Permit Number WP2 under the VWP permit program
regulation to govern permanent and temporary impacts
related to the construction and maintenance of utility lines.
Applications for coverage under this VWP general permit
shall be processed for approval, approval with conditions, or
denial by the board. Autherization—autherization Coverage,

coverage with conditions, or application denial by the board
shall constitute the VWP general permit action—Each\VAMP
general-permitaction and shall follow all provisions in the
State Water Control Law (§ 62.1-44.2 et seq. of the Code of
Virginia), except for the public comment and participation
provisions, from which each VWP general permit action is
exempt.

B. The director; or his designee; may perform any act of the
board provided under this chapter, except as limited by §
62.1-44.14 of the Code of Virginia.

_ . | . lati L

of authority;

2016-

fee. This section shall only apply to permittees holding valid
authorizations for coverage granted under the VWP general
permit effective August 1, 2006, through August 1, 2016.

9VAC25-670-27. VWP __ general permit coverage;
transition; continuation.

A. All applications or notifications received on or after
August 2, 2016, will be processed in accordance with the
VWP general permit requlation effective August 2, 2016.

B. The general permit in 9VAC25-670-100 is effective
August 2, 2016, and expires August 1, 2031. Any coverage
that is_granted pursuant to 9VAC25-670-30 shall remain in
full force and effect until 11:59 p.m. on August 1, 2031,
unless the general permit coverage is terminated or revoked
or_unless a notice of project completion is received by the
board on or before this date. Where a permittee that has
received general permit coverage desires to continue or
complete the authorized activities beyond August 1, 2031, the
permittee shall reapply for new general permit coverage or for
a VWP individual permit, including payment of any required
permit application fee. Activities in surface waters requiring a
permit shall not commence or continue until VWP general
permit_coverage is granted or a VWP individual permit is
issued by the board.
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C. Application may be made at any time for a VWP
individual permit in accordance with 9VAC25-210. Activities
in surface waters requiring a permit shall not commence or
continue until VWP general permit coverage is granted or a
VWP individual permit is issued by the board.

9VAC25-670-30. Authorization to impact surface waters.

A. Any person governed-by-this granted coverage under the
VWP general permit is—autherized—to effective August 2,

2016, may permanently or temporarily impact up to one acre
of nontidal wetlands or open water and up to 1,500 linear feet
of nontidal stream bed for facilities and activities of utilities
and public service companies regulated by the Federal Energy
Regulatory Commission or the State Corporation
Commission and other utility line activities, provided that:

1. The applicant submits notification as required in
9VAC25-670-50 and 9VAC25-670-60.

2. The applicant remits the any required permit application
processing fee in-accordance- with- 9V AC25-20.

3. The applicant receives general permit coverage from the
Department of Environmental Quality and complies with
the limitations and other requirements of 9VAC25-670-100
the VWP general permit; the general permit coverage; the
Clean Water Act, as amended; and the State Water Control
Law and attendant regulations.

5. 4. The applicant has not been required to obtain a VWP
individual permit under the VWP permit regulation
(9VAC25-210) for the proposed project impacts. The
applicant, at his discretion, may seek a VWP individual
permit or coverage under another applicable VWP general
permit in lieu of this VWP general permit.

6- 5. Impacts, both temporary and permanent, result from a
single and complete project, including all attendant
features.

a. Where a utility line has multiple crossings of surface
waters (several single and complete projects) with more
than minimal impacts, the board may at its discretion
require a VWP individual permit for the project.

b. Where an access road segment (e.g., the shortest
segment of a road with independent utility that is part of
a larger project) has multiple crossings of surface waters
(several single and complete projects), the board may, at
its discretion, require a VWP individual permit.

% 6. The stream impact criterion applies to all components
of the project, including any structures and stream channel
manipulations.

8. 7. When functions and—values of surface waters are
permanently adversely affected, such as for conversion of
forested to emergent wetlands in a permanently maintained
utility right-of-way, compensation shall be required for
impacts outside of a 20-foot wide permanently maintained

corridor. Compensation shall not be required for impacts
within the 20-foot wide portion of permanently maintained
corridor. For example, with a 50-foot wide, permanently
maintained corridor, compensation on each side of the 20-
foot portion would be required for impacts that occur
between the 20-foot and the 50-foot marks.

9. 8. When required, compensation for unavoidable
impacts is provided in accordance with 9VAC25-670-70
and 9VAC25-210-116.

B. Activities that may be autherized granted coverage under
this VWP general permit include the following:

1. The construction, maintenance, or repair of utility lines,
including outfall structures and the excavation, backfill, or
bedding for utility lines provided there is no change in
preconstruction contours.

2. The construction, maintenance, or expansion of a
substation facility or pumping station associated with a
power line or utility line.

3. The construction or maintenance of foundations for
overhead utility line towers, poles, or anchors, provided the
foundations are the minimum size necessary and separate
footings for each tower leg (rather than a single pad) are
used where feasible.

4. The construction of access roads for the construction or
maintenance of utility lines including overhead power lines
and utility line substations, provided the activity in
combination with any substation does not exceed the
threshold limit of this VWP general permit.

C. The board waives the requirement for coverage under a
VWP general permit for activities that occur in an isolated
wetland of minimal ecological value, as defined in 9VAC25-
670-10 9VAC25-210-10. Any Upon request by the board, any
person claiming this waiver bears—the—burden—to shall
demonstrate to the satisfaction of the board that he qualifies
for the waiver.

D. Receiptof Coverage under this VWP general permit does
not relieve the permittee of the responsibility to comply with

any other applicable federal, state, or local statute, ordinance,
or regulation.

proposed-structure-orstructures.

E- E. Coverage under a nationwide or regional permit
promulgated by the U.S. Army Corps of Engineers (USACE),
and for which the board has issued § 401 certification existing
in accordance with 9VAC25-210-130 H as of August-1,-2006
August 2, 2016, shall constitute coverage under this VWP
general permit unless a state program general permit (SPGP)
is approved required and granted for the cewvered activity or
|mpact

Netwithstanding—any —other—provision,—activities
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. .
VWP—ge eral pe'l 'F"E iless—a sltate. program IIE\EIG' general
G- F. When the board determines on a case-by-case basis
that concerns for water quality and the aquatic environment
so indicate, the board may require individual-applications-and
a VWP individual permits permit in accordance with
9VAC25-210-130 B rather than appreving granting coverage
under this VWP general permit.

9VAC?25-670-35. Administrative continuance.

Beginning on August 2, 2016, in any case where an existing
permittee has submitted a timely and complete notification or
application for coverage under the next consecutive VWP
general permit in accordance with 9VAC25-670-50 and
9VAC25-670-60 and the board, through no fault of the
permittee, does not issue the next consecutive VWP general
permit with an effective date on or before the expiration date
of the expiring VWP _general permit, the conditions of that
expiring VWP _general permit _and any requirements of
coverage granted under it shall continue in force until the
effective date of the next consecutive VWP general permit.

9VAC25-670-40. Exceptions to coverage.

A. Awuthorization—forcoverage Coverage under this VWP
general permit will-net-apply-in-thefollowing-areas: is not

required if the activity is excluded from permitting in
accordance with 9VAC25-210-60.

B. Awuthorization—for—coverage Coverage under this VWP

general permit cannot be used in combination with
authorizationsfor coverage under other VWP general permits
in order to impact greater than one acre of nontidal wetlands
or open water or greater than 1,500 linear feet of nontidal
stream bed. More—than—one—autherization—for Granting
coverage under this VWP general permit more than once for a
single and complete project is prohibited, except when the
cumulative impact to surface waters does not exceed the
limits specified here.

C. The activity to impact surface waters shall not have been
prohibited by state law or regulations, nor shall it contravene
applicable Water Quality Standards (9VAC25-260).

D. The board shall deny application for coverage under this
VWP general permit to any applicant fer conducting activities
that cause, may reasonably be expected to cause, or may be
contributing to a violation of water quality standards,
including discharges or discharge-related activities that are

likely to significantly affect aquatic life, or for activities that
together with other existing or proposed impacts to wetlands
will cause or contribute to a significant impairment of state
waters or fish and wildlife resources.

E. This VWP general permit does not authorize activities
that cause more than minimal changes to the peak hydraulic
flow characteristics, that significantly increase flooding, or
that cause more than minimal degradation of the water quality
of a stream.

F. Fhis Coverage under this VWP general permit may shall
not be used granted for:

1. Construction of a stormwater management facility in
perennial streams or _in_ waters designated as oxygen-
impaired or temperature-impaired (does not include

wetlands).

2. Any water withdrawal activities.

3. The pouring of wet or uncured concrete orthe-use—of
tremie—concrete—or-grout-bags in state waters, unless the
area is contained within a cofferdam or the work is
performed in the dry or unless approved by the Department
of Environmental Quality.

4. Dredging or maintenance dredging.

5. Fhe Any activity in surface waters that will impact
federal or state listed or proposed threatened or endangered
species or proposed or designated critical habitat, or be the
taking of threatened or endangered species in accordance
with the following:

a. As pursuant to 8 29.1-564 of the Code of Virginia, the
taking, transportation, processing, sale, or offer for sale
within the Commonwealth of any fish or wildlife
appearing on any list of threatened or endangered species
published by the United States Secretary of the Interior
pursuant to the provisions of the federal Endangered
Species Act of 1973 (P Public Law 93-205), or any
modifications or amendments thereto, is prohibited
except as provided in § 29.1-568 of the Code of Virginia.

b. As pursuant to 8 29.1-566 of the Code of Virginia and
4VAC15-20-130 B and C, the taking, transportation,
processing, sale, or offer for sale within the
Commonwealth of any state-listed endangered or
threatened species is prohibited except as provided in §
29.1-568 of the Code of Virginia.

6. Any activity in wetlands composed of 10% or more,
singularly or in combination, based upon either basal area
or percent areal cover in the area of impact, in a vegetative
stratum: Atlantic white cedar (Chamaecyparis thyoides),
bald cypress (Taxodium distichum), water tupelo (Nyssa
aguatica), or overcup oak (Quercus lyrata).

7. Any activity in tidal waters.
9VAC25-670-50. Notification.

T .".QE"'ea“el' to-the Ibga'd Is-Rotrequired o Ht."'%I III ¢
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. o not invol hanized_land_claring_of f
wetlands:

B- A. Notification to the board will be required prior to
commencing construction, as follows:

1. An application for autherization—of coverage for
proposed, permanent nontidal wetland or open water
impacts greater than one-tenth ef-an acre; or for proposed
permanent nontidal stream bed impacts greater than 300
linear feet; shall include all information pursuant to
9VAC25-670-60 B. Compensatory mitigation may be
required for all permanent impacts m—aeee#elanee—\mth

2. An application for the autherization—of coverage for
proposed, permanent nontidal wetland or open water
impacts up to one-tenth ef-an acre; or ef for proposed,
permanent nontidal stream bed impacts up to 300 linear
feet; shall be submitted as—feHews in accordance with
either subdivision 2 a or 2 b of this subsection:

a. For any proposed project in wetlands, open water,
streams, or compensatory mitigation sites that are under a
deed restriction, conservation easement, declaration of
restrictive _covenant, or other land use protective
instrument (hereafter "protected areas™), when such
restriction, easement, covenant, or instrument is the result
of a federal or state permit action and is specific to
activities in wetlands and compensatory mitigation sites,
the application shall include all of the information
required by 9VAC25-670-60 B. Compensatory
mitigation may be required for all permanent impacts.

a b. For all other projects that are not subject to
subdivision 2 b of this subsection, the application shall
include the information required by subdivisions %
through-9:-13,-15;20and-21 1 through 7, 10, 11, 14, and
15 of 9VAC25-670-60 B; and documentation that
verifies the quantity and type of impacts. Compensatory
mitigation may be required for all permanent impacts
once the notification limits of one-tenth acre wetlands or
open water, or 300 linear feet of stream bed, are
exceeded, and if required, the application shall include
the information in 9VAC25-670-60 B 12. Al-temporary

B. The Department of Environmental Quality-approved
application forms shall serve as an application under—this
regulation for a VWP permit or VWP general permit
coverage.

B: C. The board will determine whether the proposed
activity requires coordination with the United States Fish and
Wildlife Service, the Virginia Department of Conservation
and Recreation, the Virginia Department of Agriculture and
Consumer Services and the Virginia Department of Game and
Inland Fisheries regarding the presence of federal or state
proposed or listed threatened and endangered species or
proposed or designated critical habitat. Based upon
consultation with these agencies, the board may deny
application for coverage under this general permit. The
applicant may also consult with these agencies prior to
submitting an application. Species or habitat information that
the applicant provides will assist BEQ the Department of
Environmental Quality in reviewing and processing the
application.

9VAC25-670-60. Application.

A ; 1
The applicant shall file a complete application in accordance
with 9VAC25-670-50 and this section for a coverage under
this VWP General-Permit-\WP2 general permit for impacts to
surface waters resulting from utility activities ef—utilities;
which-will-serve-as-a-notice-of-intent for-coverage-under-this
VWP-general-permit.

2—TFhe/DOTmay—use—its—monthly LACM-process—for
. lications.

B. FTherequired A complete application shall-centain for
VWP general permit coverage, at a minimum, consists of the

following information; if applicable to the project:

1. The applicant's legal name, mailing address, and
telephone number, and; if applicable, electronic mail
address and fax number.

2. If different from the applicant, legal name, mailing
address, telephone number, and if applicable, electronic
mail address and fax number of property owner.

2—The 3. If applicable, the authorized agent's {if
apphcable) name, mailing address, telephone number, and;
if applicable, fax number and electronic mail address.

3- 4. The existing VWP general permit tracking number {if
apphcable), if applicable.
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5. Project name and proposed project schedule.

6. The following information for the project site location
and any related permittee-responsible compensatory
mitigation site, if applicable:

a. The physical street address, nearest street, or nearest
route number; city or county; zip code; and if applicable,
parcel number of the site or sites.

b. Name of the impacted water body or water bodies, or
receiving waters, as applicable, at the site or sites.

c. The latitude and longitude to the nearest second at the
center of the site or sites.

d. The fourth order subbasin, as defined by the
hydrologic unit boundaries of the National Watershed
Boundary Dataset, for the site or sites.

e. A detailed map depicting the location of the site or
sites, including the project boundary. The map (e.g., a
United States Geologic Survey topographic quadrangle
map) should be of sufficient detail to easily locate the site
or sites for inspection.

f. GIS-compatible shapefile or shapefiles of the project
boundary and all existing preservation areas on the site or
sites, unless otherwise approved by or coordinated with
DEQ. The requirement for a GIS-compatible shapefile or
shapefiles may be waived by DEQ on a case-by-case
basis.

7. A narrative description of the project, including project
purpose and need.

8. Plan-view drawing or drawings of the project site
sufficient to assess the project, including at a minimum the
following:
a. North arrow, graphic scale, and existing and proposed
topographic or bathymetric contours.

b. Limits of proposed impacts to surface waters.
c. Location of all existing and proposed structures.

d. All delineated wetlands and all jurisdictional surface
waters on the site, including the Cowardin classification
(i.e., emergent, scrub-shrub, or forested) for those surface
waters and waterway name, if designated; ebb and flood
or_direction of flow; and ordinary high water mark in
nontidal areas.

e. The limits of Chesapeake Bay Resource Protection
Areas (RPAs) as field-verified by the applicant and if
available, the limits as approved by the locality in which
the project site is located unless the proposed use is
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exempt from the Chesapeake Bay reservation Area
Designation and Management Regulations (9VAC25-

830).

f. The limits of any areas that are under a deed
restriction, conservation easement, restrictive covenant,
or_other land use protective instrument (i.e., protected

areas).

9. Cross-sectional and profile drawing or drawings. Cross-
sectional drawing or drawings of each proposed impact
area shall include at a minimum a graphic scale, existing
structures, existing _and proposed elevations, limits of
surface water areas, ebb and flood or direction of flow (if
applicable), ordinary high water mark in _nontidal areas,
impact limits, and location of all existing and proposed
structures. Profile drawing or drawings with this
information may be required on a case-by-case basis to
demonstrate minimization of impacts. Any application that
proposes piping or culverting stream flows shall provide a
longitudinal profile of the pipe or culvert position and
stream bed thalweg, or shall provide spot elevations of the
stream thalweg at the beginning and end of the pipe or
culvert, extending to a minimum of 10 feet beyond the
limits of proposed impact.

10. A narrative description of all impacts proposed to
surface waters, including the type of activity to be
conducted in surface waters and any physical alteration to
surface waters. Surface water impacts shall be identified as
follows:

a. Wetland impacts identified according to their
Cowardin classification (i.e., emergent, scrub-shrub, or
forested), and for each classification, the individual
impacts quantified in square feet to the nearest whole
number, cumulatively summed in square feet, and then
the sum converted to acres and rounded to two decimal
places using commonly accepted arithmetic principles of
rounding.

b. Individual stream impacts quantified in linear feet to
the nearest whole number and then cumulatively
summed, and when compensatory mitigation is required,
the impacts identified according to the assessed type
using the Unified Stream Methodology.

c. Open water impacts identified according to their
Cowardin classification, and for each type, the individual
impacts quantified in square feet to the nearest whole
number, cumulatively summed in square feet, and then
the sum converted to acres and rounded to two decimal
places using commonly accepted arithmetic principles of
rounding.

d. A copy of the approved jurisdictional determination, if
available, or the preliminary jurisdictional determination
from the U.S. Army Corps of Engineers (USACE), U.S.
Department  of  Agriculture  Natural  Resources
Conservation Service (NRCS), or DEQ, or other
correspondence from the USACE, NRCS, or DEQ

indicating approval of the boundary of applicable
jurisdictional surface waters, including wetlands data
sheets if applicable.

e. A delineation map and GIS-compatible shapefile or
shapefiles of the delineation map that depicts the
geographic area or areas of all surface water boundaries
delineated in accordance with 9VAC25-210-45 and
confirmed in accordance with the jurisdictional
determination  process; identifies such areas in
accordance with subdivisions 10 a, 10 b, and 10 c of this
subsection; and quantifies and identifies any other
surface waters according to their Cowardin classification
(i.e., emergent, scrub-shrub, or forested) or similar
terminology, if applicable. The requirements for a
delineation map or GIS-compatible shapefile or
shapefiles may be waived by DEQ on a case-by-case
basis.

11. An alternatives analysis for the proposed project
detailing the specific on-site measures taken during project
design and development to first avoid and then minimize
impacts to surface waters to the maximum _extent
practicable in _accordance with the Guidelines for
Specification of Disposal Sites for Dredged or Fill
Material, 40 CFR Part 230. Avoidance and minimization
includes, but is not limited to, the specific on-site measures
taken to reduce the size, scope, configuration, or density of
the proposed project, including review of alternative sites
where required for the project, which would avoid or result
in_less adverse impact to surface waters, and
documentation demonstrating the reason the applicant
determined less damaging alternatives are not practicable.
The analysis shall demonstrate to the satisfaction of the
board that avoidance and minimization opportunities have
been identified and measures have been applied to the
proposed activity such that the proposed activity in terms
of impacts to state waters and fish and wildlife resources is
the least environmentally damaging practicable alternative.

12. A compensatory mitigation plan to achieve no net loss
of wetland acreage or functions or stream functions and
water quality benefits.

a. If permittee-responsible compensation is proposed for
wetland impacts, a conceptual wetland compensatory
mitigation plan _must be submitted in order for an
application to be deemed complete and shall include at a
minimum_ (i) the goals and objectives in terms of
replacement of wetland acreage or functions; (ii) a
detailed location map including latitude and longitude to
the nearest second and the fourth order subbasin, as
defined by the hydrologic unit boundaries of the National
Watershed Boundary Dataset, at the center of the site;
(iii) a description of the surrounding land use; (iv) a
hydrologic _analysis including a draft water budget for
nontidal areas based on expected monthly inputs and
outputs that will project water level elevations for a
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typical year, a dry year, and a wet year; (v) groundwater
elevation data, if available, or the proposed location of
groundwater monitoring wells to collect these data; (vi)
wetland delineation confirmation, data sheets, and maps
for existing surface water areas on the proposed site or
sites; (vii) a conceptual grading plan; (viii) a conceptual
planting scheme including suggested plant species and
zonation of each vegetation type proposed; (ix) a
description _of existing _soils _including _general
information _on both topsoil and subsoil conditions,
permeability, and the need for soil amendments; (x) a
draft design of any water control structures; (xi) inclusion
of buffer areas; (xii) a description of any structures and
features necessary for the success of the site; (xiii) the
schedule for compensatory mitigation site construction;
and (xiv) measures for the control of undesirable species.

b. If permittee-responsible compensation is proposed for
stream _impacts, a conceptual stream compensatory
mitigation plan _must be submitted in order for an
application to be deemed complete and shall include at a
minimum (i) the goals and objectives in terms of water
guality benefits and replacement of stream functions; (ii)
a_detailed location map including the latitude and
longitude to the nearest second and the fourth order
subbasin, as defined by the hydrologic unit boundaries of
the National Watershed Boundary Dataset, at the center
of the site; (iii) a description of the surrounding land use;
(iv) the proposed stream segment restoration locations
including plan view and cross-sectional drawings; (v) the
stream deficiencies that need to be addressed; (vi) data
obtained from a DEQ-approved, stream impact

(1) A provision for access to the site;

(2) The following minimum restrictions: no ditching,
land clearing, or discharge of dredge or fill material, and
no activity in the area designated as compensatory
mitigation area with the exception of maintenance;
corrective action measures; or DEQ-approved activities
described in the approved final compensatory mitigation
plan or long-term management plan; and

(3) A long-term management plan that identifies a long-
term steward and adequate financial assurances for long-
term__management in accordance with the current
standard for mitigation banks and in-lieu fee program
sites, except that financial assurances will not be
necessary  for  permittee-responsible compensation
provided by government agencies on government
property. If approved by DEQ, permittee-responsible
compensation _on government property and long-term
protection may be provided through federal facility
management _ plans, integrated  natural _ resources
management plans, or other alternate management plans
submitted by a government agency or public authority.

d. Any compensatory mitigation plan proposing the
purchase of mitigation bank or in-lieu fee program
credits shall include the number and type of credits
proposed to be purchased and documentation from the
approved mitigation bank or in-lieu fee program sponsor
of the availability of credits at the time of application.

13. Permit application fee. The applicant will be notified
by the board as to the appropriate fee for the project.

14. A written description and a graphical depiction

assessment _methodology such as the Unified Stream

identifying all upland areas including buffers, wetlands,

Methodology; (vii) the proposed restoration measures to

open water, other surface waters, and compensatory

be employed including channel measurements, proposed

mitigation areas located within the proposed project

design flows, types of instream structures, and

boundary  or  permittee-responsible  compensatory

conceptual planting scheme; (viii) reference stream data,

mitigation areas that are under a deed restriction,

if available; (ix) inclusion of buffer areas; (x) schedule

conservation easement, restrictive covenant, or other land

for restoration activities; and (xi) measures for the

use protective instrument (i.e., protected areas). Such

control of undesirable species.

c. For any permittee-responsible compensatory
mitigation, the conceptual compensatory mitigation plan
shall also include a draft of the intended protective
mechanism or mechanisms, in accordance with 9V AC25-
210-116 B 2, such as, but not limited to, a conservation
easement _held by a third party in accordance with the
Virginia Conservation Easement Act (§ 10.1-1009 et seq.
of the Code of Virginia) or the Virginia Open-Space
Land Act (8§ 10.1-1700 et seq. of the Code of Virginia), a
duly recorded declaration of restrictive covenants, or

description _and a graphical depiction shall include the
nature of the prohibited activities within the protected areas
and the limits of Chesapeake Bay Resource Protection
Areas (RPAs) as field-verified by the applicant and if
available, the limits as approved by the locality in which
the project site is located, unless the proposed use is
exempt from the Chesapeake Bay Preservation Area
Designation and Management Requlations (9VAC25-830),
as additional state or local requirements may apply if the
project is located within an RPA.

15. Signature page that has been signed, dated, and

other protective instrument. The draft intended protective

certified by the applicant in accordance with 9VAC25-210-

mechanism shall contain the information in subdivisions

100. If the applicant is a business or other organization, the

c (1), ¢ (2), and ¢ (3) of this subdivision 12 or in lieu

signature must be made by an individual with the authority

thereof shall describe the intended protective mechanism

to bind the business or organization, and the title of the

or_mechanisms that contains the information required

signatory _must be provided. The application signature

below:

page, either on the copy submitted to the Virginia Marine
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Resources Commission or to DEQ, must have an original
signature. Electronic submittals containing the original
signature page, such as that contained in a scanned
document file, are acceptable.

C. An analysis of the functions of wetlands proposed to be
impacted may be required by DEQ. When required, the
method selected for the analysis shall assess water quality or
habitat metrics and shall be coordinated with DEQ in advance
of conducting the analysis.

1. No analysis shall be required when:

a. Wetland impacts per each single and complete project
total 1.00 acre or less; or

b. The proposed compensatory mitigation consists of
purchasing mitigation bank or in-lieu fee program credits

processing the of any application until such time as the
applicant has supplied the requested information and the
application is complete. Where the applicant becomes aware
that he omitted one or more relevant facts from an
application, or submitted incorrect information in an
application or in—+eports any report to the board, he the
applicant shall immediately submit such facts or the correct
information. A revised application with new information shall
be deemed a new application; for the purposes of review but
shall not require an additional permit application fee. An
incomplete permit application may be administratively
withdrawn from processing by the board for failure to provide
the required information after 180 60 days from the date that
of the eriginal-permit-application-wasreceived-latest written

information request made by the board. An applicant may

at standard mitigation ratios of 2:1 for forest, 1.5:1 for

request a suspension of application review by the board, but

scrub-shrub, and 1:1 for emergent, or higher.

2. Analysis shall be required when wetland impacts per
each single and complete project total 1.01 acres or more
and when any of the following applies:

a. The proposed compensatory mitigation consists of
permittee-responsible compensation, including water
guality enhancements as replacement for wetlands; or

b. The proposed compensatory mitigation consists of
purchasing mitigation bank or in-lieu fee program credits
at less than the standard mitigation ratios of 2:1 for
forest, 1.5:1 for scrub-shrub, and 1:1 for emergent.

D. Upon receipt of an application by the appropriate DEQ
office, the board has 15 days to review the application and
either determine the information requested in subsection B of
this section is complete or inform the applicant that additional
information is required to make the application complete.
Coverage under the VWP general permit shall be approved;
or approved with conditions, or the application shall be
denied within 45 days of receipt of a complete application. If
the board fails to act within 45 days on a complete
application, coverage under the VWP general permit shall be
deemed approved granted.

1. In evaluating the application, the board shall make an
assessment of the impacts associated with the project in
combination with other existing or proposed impacts.
Coverage Application for coverage under the VWP general
permit shall be denied if the cumulative impacts will cause
or contribute to a significant impairment of surface waters
or fish and wildlife resources.

2. The board may place additional eenditions requirements
on a project in order to approve—authorization grant
coverage under this VWP general permit. However, these
conditiens the requirements must be consistent with the
VWP general permit regulation.

E. Incomplete application. Where an application is
incomplete not accepted as complete by the board within 15
days of receipt, the board shall require the submission of
additional information from the applicant and may suspend

requesting a suspension shall not preclude the board from
administratively withdrawing an incomplete application.
Resubmittal of a permit application for the same or similar
project, after such time that the original permit application
was administratively withdrawn, shall require submittal of an
additional permit application fee.

9VAC25-670-70. Compensation.

A. In-accordance—with- 9 AC25-670-50- B compensatory
Compensatory mitigation may be required for aH permanent,
nontidal surface water impacts as specified in 9VAC25-670-
50 A. All temporary, nontidal surface water impacts shall be
restored to preexisting conditions in accordance with
9VAC25-670-100.
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G- B. Compensatory mitigation and any compensatory

mitigation proposals shall be in accordance with this section
and 9VAC25-210-116.

Compensation C. When required, compensatory mitigation
for unavoidable permanent wetland impacts shall be provided

at the following minimum compensation-to-impact mitigation
ratios:

1. Impacts to forested wetlands shall be mitigated at 2:1, as
calculated on an area basis.

2. Impacts to scrub-shrub wetlands shall be mitigated at
1.5:1, as calculated on an area basis.

3. Impacts to emergent wetlands shall be mitigated at 1:1,
as calculated on an area basis.

H—Compensation D. When required, compensatory
mitigation for stream bed impacts shall be appropriate to

replace lost functions and water quality benefits. One factor
in determining the required stream compensation shall be an
analysis of stream impacts utilizing a stream impact
assessment methodology acceptable to BEQ the Department
of Environmental Quality.

+ E. Compensation for permanent open water impacts, other
than to streams, may be required at & an in-kind or out-of-

kind mitigation ratio of 1:1 replacement-to—impact-ratio or

less, as calculated on an area basis, to offset impacts to state
waters and fish and wildlife resources from—significant
impairment. Compensation shall not be required for
permanent or temporary impacts to open waters identified as
palustrine by the Cowardin classification method, except
when such open waters are located in areas of Kkarst
topography in Virginia and are formed by the natural solution
of limestone.

J-Compensation F. When conversion results in a permanent
alteration of the functions of a wetland, compensatory
mitigation for conversion impacts to wetlands shall be

required at a 1:1 replacement-to-impact mitigation ratio, as
calculated on an area basis—#hen-such-conversionresulisin-a

permanent—alteration—of—thefunctions—and—values—ofthe
wetland. For example, the permanent conversion of a forested
wetland to an emergent wetland is considered to be a
permanent impact for the purposes of this regulation.
Compensation for conversion of other types of surface waters
may be required, as appropriate, to offset impacts to state
waters and fish and wildlife resources from—significant
impairment.

9VAC25-670-80. Notice of planned changes;
to coverage.

A. The permittee shall notify the board in advance of the a
planned change, and the-planned-change an application or
request wil for modification of an authorization for coverage
shall be reviewed according to all provisions of this
regulation chapter. Coverage shall not be modified if (i) the
cumulative total of permanent and temporary impacts exceeds
one acre of nontidal wetlands or open water or exceeds 1,500
linear feet of nontidal stream bed or (ii) the criteria in
subsection B of this section are not met. The applicant may
submit a new permit application for consideration under a
VWP individual permit.

B. Autherization—under-this VWP general permit coverage
may be modlfled subsequeni—te—rssuanee—#—the—pemuﬁee

modifications

stlceam under the foIIowmq cwcumstances
1. Additional impacts to surface waters are necessary,

prowded that %headértrenameaets&r&asseera&ed—m%hJ@he
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a. The additional impacts are proposed prior to impacting
those additional areas.

b. The proposed additional impacts are located within the
project boundary as depicted in the application for
coverage or are located in areas of directly-related off-
site_work unless otherwise prohibited by this VWP
general permit requlation.

c. The permittee has provided sufficient documentation
that the board may reasonably determine that the
additional impacts will not impact federal or state listed
or _proposed threatened or endangered species or
proposed or designated critical habitat, or be the taking of
threatened or endangered species.

d. The cumulative, additional permanent wetland or open
water impacts for one or more notices of planned change
do not exceed 0.25 acre.

e. The cumulative, additional permanent stream impacts
for one or more notices of planned change do not exceed
100 linear feet.

f. Documentation is provided demonstrating that the
proposed surface water impacts have been avoided to the
maximum extent practicable in accordance with the
informational requirements of 9VAC25-670-60 B 11.

g. Compensatory mitigation for the proposed impacts, if
required, meets the requirements of 9VAC25-670-70 and
9VAC25-210-116. Prior to a planned change approval,
the Department of Environmental Quality may require
submission of a compensatory mitigation plan for the
additional impacts.

h. Where such additional impacts are temporary, and
prior to initiating the impacts, the permittee provides a
written statement to the board that the area to be
temporarily _impacted will be restored to its
preconstruction elevations and contours, with topsoil
from the impact area where practicable, such that the
previous acreage and functions are restored, in
accordance with Part | A 3 and B 11 of 9VAC25-670-
100. The additional temporary impacts shall not cause
the cumulative total impacts to exceed the general permit
threshold for use. The proposed temporary impacts shall
be deemed approved if DEQ does not respond within 10
days of receipt of the request for authorization to
temporarily impact additional surface waters.

i. The additional impacts do not change the category of
the project, based on the original impact amounts as
specified in 9VAC25-670-50 A 2. However, the
applicant may submit a new permit application for the
total impacts to be considered under this VAP general

permit, another VWP general permit, or a VWP

individual permit.

_ o . | .
modified-after-issuance-if-the-projectresults-in-less 2. A
reduction in wetland or stream impacts. Compensation
Compensatory mitigation requirements may be modified in
relation to the adjusted impacts at—thereguest—of-the

permittee, provided that the adjusted compensation
compensatory mitigation meets the initial autherization

compensation compensatory mitigation goals. DEQ shall
not be responsible for ensuring refunds for mitigation bank

credit purchases;-mitigation-bank-usage; or in-lieu fee fund
contributions program credit purchases.

D—Autherization-under-this VAP general-permit-may-be
modified-after-issuance-fora 3. A change in project plans
or_use that does not result in a change i to authorized
project impacts other than those allowed in subdivisions 1
and 2 of this subsection.

4, Substitute a specific, DEQ-approved mitigation bank or
in-lieu fee program with another DEQ-approved mitigation
bank or in-lieu fee program or substitute all or a portion of
the prior authorized permittee-responsible compensation
with a purchase of mitigation credits in accordance with
9VAC25-210-116 C from a DEQ-approved mitigation
bank or in-lieu fee program. The amount of credits
proposed to be purchased shall be sufficient to meet the
compensatory mitigation requirement for which the
compensatory mitigation is proposed to replace.

5. Correct typographical errors.
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9VAC25-670-90. Termination of autherization-by-consent

coverage.

When-all-permitied—activities—tequiring et|||eat|e__u 'd. e
SVAG25-670-50—B—a d aIII Egl" pe 's.a;g'i‘ Ritigation
impacts-will-not-oceur—the A. The permittee shall submit a
request for termination by consent within 30 days of prejeet
completion-or-project-cancelation completing or canceling all
authorized activities requiring notification under 9VAC25-
670-50 A and all compensatory mitigation requirements.
When submitted for project completion, the request for
termination by consent shall constitute a notice of project
completion in accordance with 9VAC25-210-130 FE. The
director may accept this termination of autherization coverage
on behalf of the board. The permittee shall submit the
following information:

1. Name, mailing address, and telephone number of the
permittee;

2. Name and location of the activity;

3. The VWP general permit autherization tracking number;
and

4. One of the following certifications:
a. For project completion:

"l certify under penalty of law that all activities and any
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
been completed. | understand that by submitting this
notice of termination 1 am no longer authorized to
perform activities in surface waters in accordance with
the VWP general permit and general permit coverage,
and that performing activities in surface waters is
unlawful where the activity is not authorized by a the
VWP permit or coverage, unless otherwise excluded
from obtaining coverage. | also understand that the
submittal of this notice does not release me from liability
for any violations of thrs the VWP general permit
authorization or coverage.

b. For project cancellation:

"I certify under penalty of law that the activities and any
required compensatory mitigation authorized by this the
VWP general permit and general permit coverage will
not occur. | understand that by submitting this notice of
termination 1 am no longer authorized to perform
activities in surface waters in accordance with the VWP
general permit and general permit coverage, and that
performing activities in surface waters is unlawful where
the activity is not authorized by a the VWP permit or
coverage, unless otherwise excluded from obtaining
coverage. | also understand that the submittal of this
notice does not release me from liability for any
violations of this the VWP general permit authorization

or coverage, nor does it allow me to resume the permitted

authorized activities  without

reauthorization coverage."

c. For events beyond permittee control, the permittee
shall provide a detailed explanation of the events, to be
approved by BEQ the Department of Environmental
Quality, and the following certification statement:

"l certify under penalty of law that the activities or the
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
changed as the result of events beyond my control (see
attached). | understand that by submitting this notice of
termination 1 am no longer authorized to perform
activities in surface waters in accordance with the VWP
general permit and general permit coverage, and that
performing activities in surface waters is unlawful where
the activity is not authorized by a the VWP permit or
coverage, unless otherwise excluded from obtaining
coverage. | also understand that the submittal of this
notice does not release me from liability for any
violations of this the VWP general permit authorization

or coverage, nor does it allow me to resume the permitted
authorized  activities  without reapplication and
reauthorization coverage."

B. VWP general permit coverage may be terminated for
cause in accordance with 9VAC25-210-180 F and 9VAC25-
230, or without cause in accordance with 9VAC25-210-180
G and 9VAC25-230.

reapplication and

9VAC25-670-95. Fransition. (Repealed.)
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VWP GENERAL PERMIT NO. WP2 FOR FACILITIES

AND _ACTIVITIES OF UTILITIES AND PUBLIC
SERVICE COMPANIES REGULATED BY THE
FEDERAL ENERGY REGULATORY COMMISSION OR
THE STATE CORPORATION COMMISSION AND
OTHER UTILITY LINE ACTIVITIES UNDER THE
VIRGINIA WATER PROTECTION PERMIT AND THE
VIRGINIA STATE WATER CONTROL LAW

Effective date: August 2, 2016
Expiration date: August 1, 2031

In compliance with 8§ 401 of the Clean Water Act, as
amended (33 USC 8 1341) and the State Water Control Law
and regulations adopted pursuant thereto, the board has
determined that there is a reasonable assurance that the
activity-authorized-by this VWP general permit, if conducted
in-accordance-with-the-conditions—set-forth-herein complied
with, will protect instream beneficial uses and, will not
violate applicable water quality standards—'Fhe—beaFd—ﬁﬂds

arepesed—mpaers—te—weﬂands and will not cause or

contribute to a significant impairment of surface waters or
fish and wildlife resources. In issuing this VWP general
permit, the board has not taken into consideration the
structural stability of any proposed activities.

Subjeet The permanent or temporary impact of up to one
acre of nontidal wetlands or open water and up to 1,500 linear
feet of nontidal stream bed shall be subject to the provisions
of the VWP general permit set forth herein; any requirements
in coverage granted under this VWP general permit; the
Clean Water Act, as amended;; and pursuant-te the State
Water Control Law and regulations adopted pursuant to it;-the

1. Fhis-permit-authorizes The activities authorized by this

chapter shall not cause more than the permanent or
temporary impacts of up to one acre of nontidal wetlands
or open water and up to 1,500 linear feet of nontidal stream
bed according-to-the-information-provided-in-the-approved
and-complete-application.

2. Any changes to the authorized permanent impacts to
surface waters associated—with—this—preject shall require
either a notice of planned change in accordance with
9VAC25-670-80. An application or request for
modification to coverage or another VWP permit
application may be required.

3. Any changes to the authorized temporary impacts to
surface waters associated—with—this—proeject shall require
written notification to BDEQ and approval from the
Department of Environmental Quality in accordance with
9VAC25-670-80 prior to initiating the impacts and
restoration to preexisting conditions in accordance with the
conditions of this permit autherization.

4. Modification to compensation requirements may be
approved at the request of the permittee when a decrease in
the amount of authorized surface waters impacts occurs,
provided that the adjusted compensation meets the initial
adtherization compensation goals.

Part I. Special Conditions.
A. Authorized activities.

G- B. Overall projeet conditions.

1. The activities authorized by this VWP general permit
shall be executed in a manner so as to minimize adverse
impacts on instream beneficial uses as defined in § 62.1-10
(b) of the Code of Virginia.

2. No activity may substantially disrupt the movement of
aquatic life indigenous to the water body, including those
species which normally migrate through the area, unless
the primary purpose of the activity is to impound water.
Culverts Pipes and culverts placed in streams must be
installed to maintain low flow conditions: and shall be
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countersunk at both inlet and outlet ends of the pipe or
culvert unless otherwise specifically approved by the
Department of Environmental Quality on a case-by-case

8. No machinery may enter flowing waters, unless
authorized by this VWP general permit or approved prior
to entry by the Department of Environmental Quality.

basis, and as follows: The requirement to countersink does
not apply to extensions or maintenance of existing pipes
and culverts that are not countersunk, floodplain pipes and
culverts being placed above ordinary high water, pipes and
culverts being placed on bedrock, or pipes and culverts
required to be placed on slopes 5.0% or greater. Ne-activity

may—cause—more—than—mintmal—adverse—effect—on
angaueﬁ dFt eIH ore-the aelt'.“'P | st etlm pede-the

i i i - Bedrock
encountered during construction must be identified and
approved in advance of a design change where the
countersunk condition cannot be met. Pipes and culverts 24
inches or less in diameter shall be countersunk three inches
below the natural stream bed elevations, and pipes and
culverts greater than 24 inches shall be countersunk at least
six_inches below the natural stream bed elevations.
Hydraulic capacity shall be determined based on the
reduced capacity due to the countersunk position. In all
stream _ crossings _ appropriate _measures __shall  be
implemented to minimize any disruption of aquatic life
movement.

3. Wet or uncured concrete shall be prohibited from entry
into flowing surface waters unless the area is contained
within a cofferdam and the work is performed in the dry or
unless otherwise approved by the Department of
Environmental Quality. Excess or waste concrete shall not
be disposed of in flowing surface waters or washed into
flowing surface waters.

4. All fill material shall be clean and free of contaminants
in toxic concentrations or amounts in accordance with all
applicable laws and regulations.

5. Erosion and sedimentation controls shall be designed in
accordance with the Virginia Erosion and Sediment
Control Handbook, Third Edition, 1992. These controls
shall be placed prior to clearing and grading and
maintained in good working order to minimize impacts to
state waters. These controls shall remain in place until the
area is stabilized and shall then be removed.

6. Exposed slopes and streambanks shall be stabilized
immediately upon completion of work in each permitted
area. All denuded areas shall be properly stabilized in
accordance with the Virginia Erosion and Sediment
Control Handbook, Third Edition, 1992.

7. All construction, construction access (e.g., cofferdams,
sheetpiling, and causeways) and demolition activities
associated with this the project shall be accomplished in
such a manner that minimizes construction or waste
materials from entering surface waters to the maximum
extent practicable, unless authorized by this VWP general
permit.

9. Heavy equipment in temporarily impacted wetland areas
shall be placed on mats, geotextile fabric, or other suitable
material, to minimize soil disturbance to the maximum
extent practicable. Equipment and materials shall be
removed immediately upon completion of work.

10. All nonimpacted surface waters and compensatory
mitigation areas within 50 feet of permitted authorized
activities and within the project or right-of-way limits shall
be clearly flagged or marked for the life of the construction
activity at that location to preclude any unauthorized
disturbances to these surface waters and compensatory
mitigation areas during construction. The permittee shall
notify contractors that no activities are to occur in these
marked surface waters.

11. Temporary disturbances to surface waters during
construction shall be avoided and minimized to the
maximum extent practicable. All temporarily disturbed
wetland areas shall be restored to preexisting conditions
within 30 days of completing work at each respective
temporary impact area, which shall include reestablishing
preconstruction elevations and contours; with topsoil from
the impact area where practicable and planting or seeding
with appropriate wetland vegetation according to cover
type (i.e., emergent, scrub-shrub, or forested). The
permittee shall take all appropriate measures to promote
and maintain revegetation of temporarily disturbed wetland
areas with wetland vegetation through the second year
post-disturbance. All temporarily impacted streams and
streambanks shall be restored to their original
preconstruction elevations and contours with topsoil from
the impact area where practicable within 30 days following
the construction at that stream segment—and—the—banks.
Streambanks shall be seeded or planted with the same

vegetation cover type originally present aleng—the
streambanks, including supplemental erosion control

grasses if necessary—except-forinvasive. Invasive species
identified on BER's the Department of Conservation and
Recreation's Virginia Invasive Alien Plant Species of
Virginia-tist List shall not be used to the maximum extent
practicable or without prior approval from the Department
of Environmental Quality.

12. Materials (including fill, construction debris, and
excavated and woody materials) temporarily stockpiled in
wetlands shall be placed on mats or geotextile fabric,
immediately stabilized to prevent entry into state waters,
managed such that leachate does not enter state waters, and
completely removed within 30 days following completion
of that construction activity. Disturbed areas shall be
returned to eriginal preconstruction elevations and
contours; with topsoil from the impact areas where
practicable; restored within 30 days following removal of
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the stockpile;; and restored with the same vegetation cover
type originally present, including supplemental erosion
control grasses if necessary—exeeptforinvasive. Invasive
species identified on DCR's the Department of
Conservation and Recreation's Virginia Invasive Alien
Plant Species ef-Mirginia-tst List shall not be used to the
maximum extent practicable or without prior approval
from the Department of Environmental Quality

13. Continuous flow of perennial springs shall be
maintained by the installation of spring boxes, french
drains, or other similar structures.

14. The permittee shall employ measures to prevent spills
of fuels or lubricants into state waters.

15. The permittee shall conduct his activities in accordance
with the time-of-year restrictions recommended by the
Virginia Department of Game and Inland Fisheries, the
Virginia Marine Resources Commission, or other
interested and affected agencies, as contained, when
applicable, in a Department of Environmental Quality
VWP general permit coverage, and shall ensure that all
contractors are aware of the time-of-year restrictions
imposed.

16. Water quality standards shall not be violated as a result

of the construction activities unless-allowed-by-this-permit
authorization.

17. If stream channelization or relocation is required, all
work in surface waters shall be done in the dry, unless
otherwise authorized by this\AMPgeneralpermit the
Department of Environmental Quality, and all flows shall
be diverted around the channelization or relocation area
until the new channel is stabilized. This work shall be
accomplished by leaving a plug at the inlet and outlet ends
of the new channel during excavation. Once the new
channel has been stabilized, flow shall be routed into the
new channel by first removing the downstream plug and
then the upstream plug. The rerouted steam flow must be
fully established before construction activities in the old
stream channel can begin.

D- C. Road crossings.

1. Access roads and associated bridges ef, pipes,
and culverts shall be constructed to minimize the adverse
effects on surface waters to the maximum extent
practicable. Access  roads  constructed above
preconstruction elevations and contours and-elevations in
surface waters must be bridged, piped, or culverted to
maintain surface flows.

2. Installation of road crossings shall occur in the dry via
the implementation of cofferdams, sheetpiling, stream
diversions, or similar structures.

E: D. Utility lines.
1. All utility line work in surface waters shall be performed

in a manner that minimizes disturbance, and the area must
be returned to its eriginal preconstruction elevations and

contours with topsoil from the impact area where
practicable and restored within 30 days of completing work
in the area, unless otherwise authorized by this\AMP
general-permit the Department of Environmental Quality.
Restoration shall be the seeding or planting of the same
vegetation cover type originally present, including
supplemental erosion control grasses if necessary,—exeept
for—invasive. Invasive species identified on BCR's the
Department of Conservation and Recreation's Virginia
Invasive Alien Plant Species ef-\irginia-list List shall not
be used to the maximum extent practicable or without prior
approval from the Department of Environmental Quality.

2. Material resulting from trench excavation may be
temporarily sidecast into wetlands, not to exceed 90 days,
provided the material is not placed in a manner such that it
is dispersed by currents or other forces.

3. The trench for a utility line cannot be constructed in a
manner that drains wetlands (e.g., backfilling with
extensive gravel layers creating a trench drain effect.). For
example, utility lines may be backfilled with clay blocks to
ensure that the trench does not drain surface waters
through which the utility line is installed.

F: E. Stream modification and stream bank protection.

1. Riprap bank stabilization shall be of an appropriate size
and design in accordance with the Virginia Erosion and
Sediment Control Handbook, Third Edition, 1992.

2. Riprap apron for all outfalls shall be designed in
accordance with the Virginia Erosion and Sediment
Control Handbook, Third Edition, 1992.

3. For stream bank protection activities, the structure and
backfill shall be placed as close to the stream bank as
practicable. No material shall be placed in excess of the
minimum necessary for erosion protection.

4. All stream bank protection structures shall be located to
eliminate or minimize impacts to vegetated wetlands to the
maximum extent practicable.

5. Asphalt and materials containing asphalt or other toxic
substances shall not be used in the construction of
submerged sills or breakwaters.
6. Redistribution of existing stream substrate for the
purpose of erosion control is prohibited.
7. No material removed from the stream bottom shall be
disposed of in surface waters, unless otherwise authorized
by this VWP general permit.

Part 11. Construction and Compensation Requirements,

Monitoring, and Reporting.

A. Minimum compensation requirements.

1. The permittee shall provide apprepriate-and-practicable

any required compensation for al impacts meeting in
accordance with the conditions eutlined in this VWP

general permit and the chapter promulgating the general
permit. For all compensation that requires a protective
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mechanism, including preservation of surface waters or
buffers, the permittee shall record the approved protective
mechanism in the chain of title to the property, or an
equivalent instrument for government-owned lands, and
proof of recordation shall be submitted to the Department
of Environmental Quality prior to commencing impacts in
surface waters.

2. Compensation options that may be considered under this
VWP general permit shall meet the criteria in 9VAC25-
670-70 and 9VAC25-210-116.

3. The permittee-responsible compensation site or sites
depicted in the conceptual compensation plan submitted
with the application shall constitute the compensation site

for-the-approved-project. A site change will may require a
modification to the-autherization coverage.

4. For compensation involving the purchase er—use of
mitigation bank credits or a-centribution-te-an the purchase
of in-lieu fee fund program credits, the permittee shall not
initiate work in permitted impact areas until documentation
of the mitigation bank credit purchase er-usage or of the
fund-contribution in-lieu fee program credit purchase has
been submitted to and received by BEQ the Department of
Environmental Quality.

5. All-aspects-of the-compensation The final compensation
plan shall be finaklized; submitted to and approved by the

board prior to a construction activity in permitted impact
areas. The board shall review and provide written
comments on the final plan within 30 days of receipt or it
shall be deemed approved. The final compensatien plan as
approved by the board shall be an enforceable requirement
of any coverage under this VWP general permit
authorization. Deviations from the approved final plan
must shall be submitted and approved in advance by the
board.

8. a. The final permittee-responsible wetlands
compensation plan shall include:

(1) The complete information on all components of the

conceptual compensation plan.

(2) A summary of the type and acreage of existing
wetland impacts anticipated during the construction of
the compensation site and the proposed compensation for
these impacts; a site access plan; a monitoring plan,
including proposed success criteria, monitoring goals,
and the location of photo-monitoring stations, monitoring
wells, vegetation sampling points, and reference wetlands
or streams (if available); an abatement and control plan
for _undesirable plant species; an erosion and
sedimentation control plan; a construction schedule; and
the final protective mechanism for the protection of the
compensation site or sites, including all surface waters
and buffer areas within its boundaries.

(3) The approved protective mechanism. The protective
mechanism shall be recorded in the chain of title to the
property, or an equivalent instrument for government-
owned lands, and proof of recordation shall be submitted
to the Department of Environmental Quality prior to
commencing impacts in surface waters.

Z b. The final permittee-responsible stream
compensation plan shall include:

_ | s : ion_nlan i
terms—of—replacement—of—stream—functions—and—water
guakity-benefits;
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(1) The complete information on all components of the

conceptual compensation plan.

(2) An evaluation, discussion, and plan drawing or
drawings of existing conditions on the proposed
compensation stream, including the identification of
functional and physical deficiencies for which the
measures are proposed, and summary of geomorphologic

measurements (e.qg., stream width, entrenchment ratio,
width-depth ratio, sinuosity, slope, substrate, etc.); a site
access plan; a monitoring plan, including a monitoring
and reporting schedule, monitoring design _and
methodologies for success, proposed success criteria,
location of photo-monitoring  stations, vegetation
sampling points, survey points, bank pins, scour chains,
and reference streams; an abatement and control plan for
undesirable plant species; an erosion and sedimentation
control plan, if appropriate; a construction schedule; a
plan-view drawing depicting the pattern and all
compensation _measures _being employed; a profile
drawing; cross-sectional drawing or drawings of the
proposed compensation stream; and the final protective
mechanism for the protection of the compensation site or
sites, including all surface waters and buffer areas within
its boundaries.

(3) The approved protective mechanism. The protective
mechanism shall be recorded in the chain of title to the
property, or an equivalent instrument for government-
owned lands, and proof of recordation shall be submitted
to the Department of Environmental Quality prior to
commencing impacts in surface waters.

8—Forfinal 6. The following criteria shall apply to

permittee-responsible wetland or stream compensation

plans;the:
a. The vegetation used shall be native species common to
the area, shall be suitable for growth in local wetland or
riparian conditions, and shall be from areas within the
same or adjacent USBA U.S. Department of Agriculture
Plant Hardiness Zone or NRGS Natural Resources
Conservation Service Land Resource Region as that of
the project site. Planting of woody plants shall occur
when vegetation is normally dormant, unless otherwise
approved in the final wetlands or stream compensation

plan or plans.
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title—to—tne—property g'.a” equivalent—i Strument o
government-ow tedands Fleel of |eeﬁ_e|d|at|e| snall_lae
plan-approvak
10 b. All work in permitted impact areas shall cease if
compensation site construction has not commenced
within 180 days of commencement of project
construction, unless otherwise authorized by the board.

11-DEQ c. The Department of Environmental Quality

shall be notified in writing at-least-10-days prior to the
initiation of construction activities at the compensation
site(s) site.
2 a IEIII glel woody Ipla s |aII_ Se6uE-Wi el'."eglm;.'e'l
Weﬂand—e%%#wmﬁ-pw O
13. d. Point sources of stormwater runoff shall be
prohibited from entering a wetland compensation site
prior to treatment by appropriate best management
practices. Appropriate best management practices may
include sediment traps, grassed waterways, vegetated
filter strips, debris screens, oil and grease separators, or
forebays.
14 e. The success of the compensation shall be based on

meeting the success criteria established in the approved
final compensation plan.

18 f. If the wetland or stream compensation area fails to
meet the specified success criteria in a particular
monitoring year, other than the final monitoring year, the
reasons for this failure shall be determined and a
corrective action plan shall be submitted to BDEQ the
Department of Environmental Quality for approval with
or before that year's monitoring report. The corrective
action plan shall contain at a minimum the proposed
actions, a schedule for those actions, and a monitoring
plan, and shall be implemented by the permittee in
accordance with the approved schedule. Should
significant changes be necessary to ensure success, the
required monitoring cycle shall begin again, with
monitoring year one being the year that the changes are
complete, as confirmed by DEQ the Department of
Environmental Quality. If the wetland or stream
compensation area fails to meet the specified success
criteria by the final monitoring year, or if the wetland or
stream compensation area has not met the stated
restoration goals, reasons for this failure shall be
determined and a corrective action plan, including
proposed actions, a schedule, and a monitoring plan,
shall be submitted with the final year monitoring report
for BEQ Department of Environmental Quality approval.
Corrective action shall be implemented by the permittee
in accordance with the approved schedule. Annual
monitoring shall be required to continue until two
sequential, annual reports indicate that all criteria have
been successfully satisfied and the site has met the
overall restoration goals (e.g., that corrective actions
were successful).

19. g. The surveyed wetland boundary for the
compensation site shall be based on the results of the
hydrology, soils, and vegetation monitoring data and
shall be shown on the site plan. Calculation of total
wetland acreage shall be based on that boundary at the
end of the monitoring cycle. Data shall be submitted by
December 31 of the final monitoring year.

20: h. Herbicides or algicides shall not be used in or
immediately adjacent to the compensation site or sites
without prior authorization by the board. All vegetation
removal shall be done by manual means, unless
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authorized by BEQ the Department of Environmental
Quality in advance.

B. Impact site construction monitoring.

1. Construction activities authorized by this permit that are
within impact areas shall be monitored and documented.
The monitoring shall decument-the-preexisting-conditions;
conditions—Monitoring—shall  consist of ene—of—the
folowing-options:

a. Preconstruction photographs taken at each impact area

prior to initiation of activities within impact areas.
Photographs shall remain on the project site and depict
the impact area and the nonimpacted surface waters

immediately adjacent to and downgradient of each
impact area. Each photograph shall be labeled to include
the following information: permit number, impact area
number, date and time of the photograph, name of the
person taking the photograph, photograph orientation,
and photograph subject description.

b. Site inspections shall be conducted by the permittee or
the permittee's qualified designee once every calendar
month during activities within impact areas. Monthly
inspections shall be conducted in the following areas: all
authorized permanent and temporary impact areas; all
avoided surface waters, including wetlands, stream
channels, and open water; surface water areas within 50
feet of any land disturbing activity and within the project
or _right-of-way limits; and all on-site permanent
preservation _areas required under _this  permit.
Observations shall be recorded on the inspection form
provided by the Department of Environmental Quality.
The form shall be completed in its entirety for each
monthly inspection and shall be kept on site and made
available for review by the Department of Environmental
Quality staff upon request during normal business hours.
Inspections are not required during periods of no activity
within impact areas.

4. 2. Monitoring of water quality parameters shall be
conducted during permanent relocation of perennial
streams through new channels in the manner noted below.
The permittee shall report violations of water quality
standards to DEQ the Department of Environmental
Quality in accordance with the procedures in Part—H-E
9VAC25-670-100 Part Il E. Corrective measures and
additional monitoring may be required if water quality
standards are not met. Reporting shall not be required if
water quality standards are not violated.

a. A sampling station shall be located upstream and
immediately downstream of the relocated channel.

b. Temperature, pH and dissolved oxygen (D.O.)
measurements shall be taken every 30 minutes for at least
two hours at each station prior to opening the new
channels and immediately before opening new channels.

c. Temperature, pH and D.O. readings shall be taken
after opening the channels and every 30 minutes for at
least three hours at each station.

C. Wetland Permittee-responsible wetland compensation site
monitoring.

1. An as-built ground survey, or an aerial survey provided
by a firm specializing in aerial surveys, shall be conducted
for the entire compensation site or sites including invert
elevations for all water elevation control structures and
spot elevations throughout the site or sites. Aerial surveys
shall include the variation from actual ground conditions,
such as +/- 0.2 feet. Either type of survey shall be certified
by a licensed surveyor or by a registered professional
engineer to conform to the design plans. The survey shall
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be submitted within 60 days of completing compensation
site construction. Changes or deviations in the as-built
survey or aerial survey shall be shown on the survey and
explained in writing.

2. Photographs shall be taken at the compensation site or
sites from the permanent markers identified in the final
compensation plan, and established to ensure that the same
locations and view directions at the site or sites are
monitored in each monitoring period. These photographs
shall be taken after the initial planting and at a time
specified in the final compensation plan during every
monitoring year.

3. Compensation site monitoring shall begin on the first
day of the first complete growing season (monitoring year
1) after wetland compensation site construction activities,
including planting, have been completed. Monitoring shall
be required for monitoring years 1, 2, 3, and 5, unless
otherwise approved by DEQ the Department of
Environmental Quality. In all cases, if all success criteria
have not been met in the fifth monitoring year, then
monitoring shall be required for each consecutive year
until two annual sequential reports indicate that all criteria
have been successfully satisfied.

4. The establishment of wetland hydrology shall be
measured during the growing season, with the location and
number of monitoring wells, and frequency of monitoring
for each site, set forth in the final monitoring plan.
Hydrology monitoring well data shall be accompanied by
precipitation data, including rainfall amounts, either from
on site, or from the closest weather station. Once the
wetland hydrology success criteria have been satisfied for a
particular monitoring year, weekly monitoring may be
discontinued for the remainder of that monitoring year
following BEQ Department of Environmental Quality
approval. After a period of three monitoring years, the
permittee may request that hydrology monitoring be
discontinued, providing that adequate hydrology has been
established and maintained. Hydrology monitoring shall
not be discontinued without written approval from BEQ
the Department of Environmental Quality.

5. The presence of hydric soils or soils under hydric
conditions shall be evaluated in accordance with the final
compensation plan.

6. The establishment of wetland vegetation shall be in
accordance with the final compensation plan. Monitoring
shall take place in August, September, or October during
the growing season of each monitoring year, unless
authorized in the monitoring plan.

7. The presence of undesirable plant species shall be
documented.

8. All wetland compensation monitoring reports shall be
submitted in accordance with 9VAC25-670-100 Part Il E
6.

D. Stream Permittee-responsible stream compensation;

restoration and monitoring.

1. Riparian buffer restoration activities shall be detailed in
the final compensation plan and shall include, as
appropriate, the planting of a variety of native species
currently growing in the site area, including appropriate
seed mixtures and woody species that are bare root, balled,
or burlapped. A minimum buffer width of 50 feet,
measured from the top of the stream bank at bankfull
elevation landward on both sides of the stream, shall be
required where practical.

2. The installation of root wads, vanes, and other instream
structures, shaping of the stream banks, and channel
relocation shall be completed in the dry whenever
practicable.

3. Livestock access to the stream and designated riparian
buffer shall be limited to the greatest extent practicable.

4. Stream channel restoration activities shall be conducted
in the dry or during low flow conditions. When site
conditions prohibit access from the streambank; or upon
prior authorization from the Department of Environmental
Quality, heavy equipment shall may be authorized for use
within the stream channel.

5. Photographs shall be taken at the compensation site from
the vicinity of the permanent photo stations identified in
the final compensation plan. The photograph orientation
shall remain constant during all monitoring events. At a
minimum, photographs shall be taken from the center of
the stream, facing downstream, with a sufficient number of
photographs to view the entire length of the restoration
site. Photographs shall document the completed restoration
conditions. Photographs shall be taken prior to site
activities, during instream and riparian compensation
construction activities, within one week of completion of
activities, and during at least one day of each monitoring
year to depict restored conditions.

6. An as-built ground survey, or an aerial survey provided
by a firm specializing in aerial surveys, shall be conducted
for the entire compensation site or sites. Aerial surveys
shall include the variation from actual ground conditions,
such as +/- 0.2 feet. The survey shall be certified by the
licensed surveyor or by a registered, professional engineer
to conform to the design plans. The survey shall be
submitted within 60 days of completing compensation site
construction. Changes or deviations from the final
compensation plans in the as-built survey or aerial survey
shall be shown on the survey and explained in writing.

7. Compensation site monitoring shall begin on day one of
the first complete growing season (monitoring year 1) after
stream compensation site construction activities, including
planting, have been completed. Monitoring shall be
required for monitoring years 1 and 2, unless otherwise
determined approved by DEQ the Department of
Environmental Quality. In all cases, if all success criteria
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have not been met in the final monitoring year, then
monitoring shall be required for each consecutive year
until two annual sequential reports indicate that all criteria
have been successfully satisfied.

8. All stream compensation site monitoring reports shall be

submitted in accordance with 9VAC25-670-100 Part Il E
6.

E. Reporting.

1. Written communications required by this VWP general
permit shall be submitted to the appropriate Department of
Environmental Quality {BEQ)} office. The VWP general
permit authorization tracking number shall be included on
all correspondence.

2. BEQ The Department of Environmental Quality shall be

notified in writing at-least-10-days prior to the start of
construction activities at the first permitted-site-authorized
by—this VWP —general—permit—authorization—so—that
inspections—ot 4 e. project—can be plal_ ec—H sle_e ed
eeeslsally bﬁy DEQ—The QE'I'GGE'QI' S At Eneludelpmjeeteld

permitted impact area.

stations:

3. A construction status update form provided by the
Department of Environmental Quality shall be completed
and submitted to the Department of Environmental Quality
twice per year for the duration of coverage under a VWP
general permit. Forms completed in June shall be
submitted by or on July 10, and forms completed in
December shall be submitted by or on January 10. The
form shall include reference to the VWP permit tracking
number and one of the following statements for each
authorized surface water impact location:

a. Construction activities have not yet started;
b. Construction activities have started;

c. Construction activities have started but are currently
inactive; or

d. Construction activities are complete.

4. DEQ The Department of Environmental Quality shall be
notified in writing within 30 days following the completion
of all activities in all permitted authorized impact areas
a-H-t-hQ-FEQd—H-FPd@Hh-I-S—pQFmH— i i .

5. BEQ The Department of Environmental Quality shall be
notified in writing at-least-10-days prior to the initiation of
activities at the permittee-responsible compensation site.
The notification shall include a projected schedule of
activities and construction completion.

6. All permittee-responsible compensation site monitoring
reports shall be submitted annually by December 31, with
the exception of the last year ef-authorization, in which
case the report shall be submitted at least 60 days prior to
the expiration of autherization—under the general permit,
unless otherwise approved by the Department of
Environmental Quality.

a. All wetland compensation site monitoring reports shall
include, as applicable, the following:

(1) General description of the site including a site
location map identifying photo stations, vegetative and
soil monitoring stations, monitoring wells, and wetland
Zones.

(2) Summary of activities completed during the
monitoring year, including alterations or maintenance
conducted at the site.

(3) Description of monitoring methods.

(4) Analysis of all hydrology information, including
monitoring well data, precipitation data, and gauging
data from streams or other open water areas, as set forth
in the final compensation plan.

(5) Evaluation of hydric soils or soils under hydric
conditions, as appropriate.

(6) Analysis of all vegetative community information,
including woody and herbaceous species, both planted
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and volunteers, as set forth in the final compensation
plan.

(7) Photographs labeled with the permit number, the
name of the compensation site, the phete photo-
monitoring station number, the photograph orientation,
the date and time of the photograph, the name of the
person taking the photograph, and a brief description of
the photograph subject. This information shall be
provided as a separate attachment to each photograph, if
necessary. Photographs taken after the initial planting
shall be included in the first monitoring report after
planting is complete.

(8) Discussion of wildlife or signs of wildlife observed at
the compensation site.

(9) Comparison of site conditions from the previous
monitoring year and reference site.

(10) Discussion of corrective measures or maintenance
activities to control undesirable species, to repair
damaged water control devices, or to replace damaged
planted vegetation.

(11) Corrective action plan, which includes proposed
actions, a schedule, and monitoring plan.

b. All stream compensation site monitoring reports shall
include, as applicable, the following:

(1) General description of the site including a site
location map identifying photo stations and monitoring
stations.

(2) Summary of activities completed during the
monitoring year, including alterations or maintenance
conducted at the site.

(3) Description of monitoring methods.

(4) An evaluation and discussion of the monitoring
results in relation to the success criteria and overall goals
of compensation.

(5) Photographs shall be labeled with the permit number,
the name of the compensation site, the phote photo-
monitoring station number, the photograph orientation,
the date and time of the photograph, the name of the
person taking the photograph, and a brief description of
the photograph subject. Photographs taken prior to
compensation site construction activities, during instream
and riparian restoration activities, and within one week of
completion of activities shall be included in the first
monitoring report.

(6) A discussion of alterations, maintenance, or major
storm events resulting in significant change in stream
profile or cross section, and corrective actions conducted
at the stream compensation site.

(7) Documentation of undesirable plant species and

(9) Comparison of site conditions from the previous
monitoring year and reference site, and as-built survey, if
applicable.

(10) A corrective action plan, which includes proposed
actions, a schedule and monitoring plan.

(11) Additional submittals that were approved by BDEQ
the Department of Environmental Quality in the final
compensation plan.

7. The permittee shall notify BEQ the Department of
Environmental Quality in writing when unusual or
potentially complex conditions are encountered which
require debris removal or involve potentially toxic
substance. Measures to remove the obstruction, material, or
toxic substance or to change the location of a structure are
prohibited until approved by BEQ the Department of
Environmental Quality.

8. The permittee shall report fish kills or spills of oil or fuel
immediately upon discovery. If spills or fish kills occur
between the hours of 8:15 a.m. to 5 p.m., Monday through
Friday, the appropriate BEQ Department of Environmental
Quality regional office shall be notified; otherwise, the
Department of Emergency Management shall be notified at
1-800-468-8892.

9. Violations of state water quality standards shall be
reported within—24—heurs to the appropriate DEQ
Department of Environmental Quality office no later than
the end of the business day following discovery.

10. The permittee shall notify the Department of
Environmental Quality no later than the end of the third
business day following the discovery of additional impacts
to surface waters including wetlands, stream channels, and
open water that are not authorized by the Department of
Environmental Quality or to any required preservation
areas. The notification shall include photographs, estimated
acreage or linear footage of impacts, and a description of
the impacts.

10. 11. Submittals required by this VWP general permit
shall contain the following signed certification statement:

"l certify under penalty of law that this document and all
attachments were prepared under my direction or
supervision in accordance with a system designed to assure
that qualified personnel properly gather and evaluate the
information submitted. Based on my inquiry of the person
or persons who manage the system, or those persons
directly responsible for gathering the information, the
information submitted is, to the best of my knowledge and
belief, true, accurate, and complete. | am aware that there
are significant penalties for submitting false information,
including the possibility of fine and imprisonment for
knowing violation."

Part I11. Conditions Applicable to All VWP General Permits.

A. Duty to comply. The permittee shall comply with all
conditions, limitations, and other requirements of the VWP

summary of abatement and control measures.

(8) A summary of wildlife or signs of wildlife observed
at the compensation site.
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general permit;_any requirements in coverage granted under
this VWP _general permit; the Clean Water Act, as amended;
and the State Water Control Law and requlations adopted
pursuant to it. Any VWP general permit violation or
noncompliance is a violation of the Clean Water Act and
State Water Control Law and is grounds for (i) enforcement
action, (ii) VWP _general permit coverage termination for
cause, (iii) VWP general permit coverage revocation, (iv)
denial of application for coverage, or (v) denial of an
application for a modification to VWP general permit
coverage. Nothing in this VWP general permit shall be
construed to relieve the permittee of the duty to comply with
all applicable federal and state statutes, regulations and, toxm
standards and prohlbltlons

B. Duty to mitigate. The permittee shall take all reasonable
steps to minimize or prevent impacts in violation of the VWP
general permit which may have a reasonable likelihood of
adversely affecting human health or the environment.

C. Reopener. This VWP general permit autherization may
be reopened to modify its conditions when the circumstances
on which the previous VWP general permit authorization was
based have materially and substantially changed, or special
studies conducted by the board or the permittee show material
and substantial change since the time the VWP general permit
adthorization was issued and; thereby; constitute cause for
revoking and reissuing the VWP general permit authorization

D. Compliance with state and federal law. Compliance with
this VWP general permit constitutes compliance with the
VWP permit requirements of the State Water Control Law.
Nothing in this VWP general permit shall be construed to
preclude the institution of any legal action under or relieve
the permittee from any responsibilities, liabilities, or other
penalties established pursuant to any other state law or
regulation or under the authority preserved by § 510 of the
Clean Water Act.

E. Property rights. The issuance of this VWP general permit
does not convey property rights in either real or personal
property; or any exclusive privileges, nor does it authorize
injury to private property ef, any invasion of personal
property rights, ner or any infringement of federal, state, or
local laws or regulations.

F. Severability. The provisions of this VWP general permit
authorization are severable.

G. Right-of Inspection and entry. Fhe Upon presentation of
credentials, the permittee shall allow the board or its-agents;

upon-the-presentation-ofcredentials any duly authorized agent

of the board, at reasonable times and under reasonable
circumstances, to enter upon the permittee's property, public

or private, and have access to; inspect and copy any records
that must be kept as part of the VWP general permit
conditions; to inspect any facilities, operations, or practices
(including monitoring and control equipment) regulated or
required under the VWP general permit; and to sample or
monitor any substance, parameter, or activity for the purpose
of assuring compliance with the conditions of the VWP
general permit or as otherwise authorized by law. For the
purpose of this section, the time for inspection shall be
deemed reasonable during regular business hours. Nothing
contained herein shall make an inspection time unreasonable
during an emergency.

H. Transferability of VWP general permit autherization
coverage. Fhis VWP general permit autherization coverage
may be transferred to another persen-by-a permittee when all
of the criteria listed below in this subsection are met. On the
date of the VWP general permit authorization coverage
transfer, the transferred VWP general permit autherization
coverage shall be as fully effective as if it had been issued
granted directly to the new permittee.

1. The current permittee notifies the board of the proposed
transfer of the title-to-the-facility-orproperty—2-Thenetice
to-the-board-includes general permit coverage and provides
a written agreement between the current and new
permittees containing a specific date of transfer of VWP
general permit authorization responsibility, coverage, and
liability to the new permittee, or that the current permittee
will retain such responsibility, coverage, or liability,
including liability for compliance with the requirements of
enforcement activities related to the permitted authorized
activity.
3. 2. The board does not within the 15 days notify the
current and new permittees of its intent to modify or
revoke and reissue the VWP general permit autherization
within-the 15-days.
I. Notice of planned change. Autheorization-under-this VWP
general permit coverage may be modified subsequent to
issuance in ene-ormore-of-thecases-listed-belew accordance

W|th 9VAC25 670 80. A—neﬂee—ef—planned—ehange—rs—net
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J. VWP general permit authorization coverage termination
for cause. Fhis VWP general permit autherization coverage is
subject to termination for cause by the board after public
notice and opportunity for a hearing pursuant to 9VAC25-
230. Reasons for termination for cause are as follows:

1. Noncompliance by the permittee with any provision of
the VWP general permit regulation, any condition of the
VWP general permit autherization, or any requirement in
general permit coverage;

2. The permittee's failure in the application or during the
VWPR—general—permit—authorization—issuanee process of
granting VWP general permit coverage to disclose fully all
relevant facts or the permittee's misrepresentation of any
relevant facts at any time;

3. The permittee's violation of a special or judicial order;
and

4. A determination by the board that the permitted
authorized activity endangers human health or the
environment and can be regulated to acceptable levels by a
modification to the VWP general permit autherization
planned-change coverage or a termination forcause.

5. A change in any condition that requires either a
temporary or permanent reduction or elimination of any
activity controlled by the VWP general permit; or

6. A determination that the authorized activity has ceased
and that the compensation for unavoidable adverse impacts
has been successfully completed.

K. The board may terminate VWP general permit coverage
without cause when the permittee is no longer a legal entity
due to death or dissolution or when a company is no longer
authorized to conduct business in the Commonwealth. The
termination shall be effective 30 days after notice of the
proposed termination is sent to the last known address of the
permittee or registered agent, unless the permittee objects
within that time. If the permittee does object during that
period, the board shall follow the applicable procedures for

termination under § 62.1-44.15:25 of the Code of Virginia
and 9VAC25-230.

K= L. VWP general permit authorization coverage

termination by consent. TFhis—\AMP—general—permit
authorization —may ae ter ||ated_ . b*. sansent—when —all
permitied aGEIuIIEIES" Fequiing et|||eat|_e_| H. 'de'l 9V ‘SI 25
completed-or-when-the-authorized-impacts-do-not-oceur: The
permittee shall submit a request for termination by consent
within 30 days of preject-completion-orproject-cancellation
completing or canceling all authorized activities requiring
notification under 9VAC25-670-50 A and all compensatory
mitigation requirements. When submitted for project
completion, the request for termination by consent shall
constitute a notice of project completion in accordance with
9VAC?25-210-130 E. The director may accept this termination
of autherization coverage on behalf of the board. The request
for-termination-by-censent permittee shall eentain submit the

following information:
1. Name, mailing address, and telephone number ef-the
permitiee;
2. Name and location of the activity;

3. The VWP general permit autherization tracking number;
and

4. One of the following certifications:
a. For project completion:

"l certify under penalty of law that all activities and any
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
been completed. | understand that by submitting this
notice of termination I am no longer authorized to
perform activities in surface waters in accordance with
the VWP general permit and general permit coverage,
and that performing activities in surface waters is
unlawful where the activity is not authorized by a the
VWP permit or coverage, unless otherwise excluded
from obtaining coverage. | also understand that the
submittal of this notice does not release me from liability
for any violations of I-hI-S the VWP general permit
authorization or coverage.

b. For project cancellation:

"I certify under penalty of law that the activities and any
required compensatory mitigation authorized by this the
VWP general permit and general permit coverage will
not occur. | understand that by submitting this notice of
termination 1 am no longer authorized to perform
activities in surface waters in accordance with the VWP
general permit and general permit coverage, and that
performing activities in surface waters is unlawful where
the activity is not authorized by a the VWP permit or
coverage, unless otherwise excluded from obtaining
coverage. | also understand that the submittal of this
notice does not release me from liability for any
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violations of this the VWP general permit authorization
or coverage, nor does it allow me to resume the permitted
authorized  activities  without reapplication and
reautheorization coverage.”

c. For events beyond permittee control, the permittee
shall provide a detailed explanation of the events, to be
approved by BEQ the Department of Environmental
Quality, and the following certification statement:

"l certify under penalty of law that the activities or the
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
changed as the result of events beyond my control (see
attached). | understand that by submitting this notice of
termination 1 am no longer authorized to perform
activities in surface waters in accordance with the VWP
general permit and general permit coverage, and that
performing activities in surface waters is unlawful where
the activity is not authorized by a the VWP permit or
coverage, unless otherwise excluded from obtaining
coverage. | also understand that the submittal of this
notice does not release me from liability for any
violations of this the VWP general permit authorization

or coverage, nor does it allow me to resume the permitted
authorized  activities  without reapplication and
reautheorization coverage.”

£ M. Civil and criminal liability. Nothing in this VWP
general permit shall be construed to relieve the permittee
from civil and criminal penalties for noncompliance.

M= N. Oil and hazardous substance liability. Nothing in this
VWP general permit shall be construed to preclude the
institution of legal action or relieve the permittee from any
responsibilities, liabilities, or penalties to which the permittee
is or may be subject under § 311 of the Clean Water Act or 88
62.1-44.34:14 through 62.1-44.34:23 of the State Water
Control Law.

N: O. Duty to cease or confine activity. It shall not be a
defense for a permittee in an enforcement action that it would
have been necessary to halt or reduce the activity for which a
VWP general permit coverage has been granted in order to
maintain compliance with the conditions of the VWP general
permit or coverage.

O P. Duty to provide information.

1. The permittee shall furnish to the board any information
which that the board may request to determine whether
cause exists for modifying, revoking and-reissuing-and, or
terminating the VWP permit authorization; c overag or to
determine compliance with the VWP general permit
authorization or general permit coverage. The permittee
shall also furnish to the board, upon request, copies of
records required to be kept by the permittee.

2. Plans, maps, conceptual reports, and other relevant
information shall be submitted as required by the board
prior to commencing construction.

P- Q. Monitoring and records requirements.

1. Monitoring of parameters, other than pollutants, shall be
conducted according to approved analytical methods as
specified in the VWP general permit. Analysis of
pollutants will be conducted according to 40 CFR Part 136
(2000), Guidelines Establishing Test Procedures for the
Analysis of Pollutants.

2. Samples and measurements taken for the purpose of
monitoring shall be representative of the monitored
activity.

3. The permittee shall retain records of all monitoring
information, including all calibration and maintenance
records and all original strip chart or electronic recordings
for continuous monitoring instrumentation, copies of all
reports required by the VWP general permit, and records of
all data used to complete the application for coverage
under the VWP general permit, for a period of at least three
years from the date of the general permit expiration efa
granted VAWP-permit. This period may be extended by

request of the board at any time.
4. Records of monitoring information shall include, as
appropriate:
a. The date, exact place, and time of sampling or
measurements;

b. The name of the individuals who performed the
sampling or measurements;

c. The date and time the analyses were performed,;

d. The name of the individuals who performed the
analyses;

e. The analytical techniques or methods supporting the
information such as observations, readings, calculations,
and bench data used;

f. The results of such analyses; and
g. Chain of custody documentation.

Q- R. Unauthorized discharge of pollutants. Except in
compliance with this VWP general permit, it shall be
unlawful for the permittee to:

1. Discharge into state waters sewage, industrial wastes,
other wastes, or any noxious or deleterious substances;

2. Excavate in a wetland;

3. Otherwise alter the physical, chemical, or biological
properties of state waters and make them detrimental to the
public health, to animal or aquatic life, or to the uses of
such waters for domestic or industrial consumption, for
recreation, or for other uses; or

4. On and after October 1, 2001, conduct the following
activities in a wetland:

a. New activities to cause draining that significantly
alters or degrades existing wetland acreage or functions;

b. Filling or dumping;
c. Permanent flooding or impounding; or
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d. New activities that cause significant alteration or
degradation of existing wetland acreage or functions.

S. Duty to reapply. Any permittee desiring to continue a
previously authorized activity after the expiration date of the
VWP general permit shall comply with the provisions in
9VAC25-670-27.

NOTICE: The following forms used in administering the
regulation were filed by the agency. The forms are not being
published; however, online users of this issue of the Virginia
Register of Regulations may click on the name of a form with
a hyperlink to access it. The forms are also available from the
agency contact or may be viewed at the Office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia 23219.

following the passage of 30 days from the publication of the
Notice of Intended Regulatory Action forms a technical
advisory committee composed of relevant stakeholders,
including potentially affected citizens groups, to assist in the
development of the general permit; (iii) provides notice and
receives oral and written comment as provided in § 2.2-
4007.03; and (iv) conducts at least one public hearing on the
proposed general permit.

FORMS (9VAC25-670)

Department of Environmental Quality Water Division
Permit Application Fee Form (rev. 10/14)
. . lication_ S
Joint Permit Application for Projects in Tidewater, Virginia
(efE-10/04) (eff. 03/14)

Monthly Reporting of Impacts Less than or Equal to One-
Tenth Acre Statewide (eff. 08/07)

Standard Joint Permit Application for Activities in Waters
and Wetlands of the Commonwealth of Virginia (eff. 03/14)

Virginia Department of Transportation Inter-Agency
Coordination Meeting Joint Permit Application {eff—10/02)
(eff. 06/08)

DOCUMENTS
(9VAC25-670)

Classification of Wetlands and Deepwater Habitats of the
United States, Cowardin, Lewis M. Il, et al., United States
Fish and Wildlife Service, December 1979, Reprinted 1992.

Guidelines for Specification of Disposal Sites for Dredged
of Fill Material, 40 CFR Part 230 (Federal Register December

24, 1980).

Virginia Erosion and Sediment Control Handbook, Third
Edition, 1992, Department of Conservation and Recreation.

Virginia Invasive Plant Species List, Natural Heritage
Technical Document 14-11, Department of Conservation and
Recreation, Division of Natural Heritage (2014).

VA.R. Doc. No. R14-4058; Filed October 23, 2015, 9:58 a.m.

INCORPORATED BY REFERENCE

Proposed Regulation

REGISTRAR'S NOTICE: The State Water Control Board is
claiming an exemption from Article 2 of the Administrative
Process Act in accordance with § 2.2-4006 A 8 of the Code of
Virginia, which exempts general permits issued by the State
Water Control Board pursuant to the State Water Control Law
(8 62.1-44.2 et seq. of the Code of Virginia) if the board (i)
provides a Notice of Intended Regulatory Action in
conformance with the provisions of §2.2-4007.01; (ii)

Title of Regulation: 9VAC25-680. Virginia Water
Protection General Permit for Linear Transportation
Projects (amending 9VAC25-680-10 through 9VAC25-
680-100; adding 9VAC25-680-15, 9VAC25-680-25,
9VAC25-680-27, 9VAC?25-680-35; repealing 9VAC25-680-
95).

Statutory Authority: 8 62.1-44.15 of the Code of Virginia;
8 401 of the Clean Water Act (33 USC § 1251 et seq.).

Public Hearing Information:

January 11, 2016 - 1:30 p.m. - James City County Board
of Supervisors, Board Room, Building F, 101 Mounts
Bay Road, Williamsburg, VA 23185

January 12, 2016 - 1:30p.m. - Department of
Environmental Quality, Northern Regional Office, 13901
Crown Court, Woodbridge, VA 22193

January 13, 2016 - 1:30 p.m. - Department of
Environmental Quality, Blue Ridge-Roanoke Regional
Office, 3019 Peters Creek Road, Roanoke, VA 24019

Public Comment Deadline: January 29, 2016.

Agency Contact: Brenda Winn, Department of Environmental
Quality, 629 East Main Street, P.O. Box 1105, Richmond,
VA 233218, telephone (804) 698-4516, FAX (804) 698-4032,
or email brenda.winn@deg.virginia.gov.

Summary:
The regulatory action reissues the existing general permit
that expires on August 1, 2016. The proposed amendments
(i) revise or clarify which activities in specific water
sources require application for a permit authorization and
which activities are excluded; (ii) revise and clarify the
application process, including the administrative and
technical information required to achieve a complete
permit application; (iii) revise and clarify the
compensatory mitigation requirements, including the
sequencing of acceptable compensatory mitigation actions
and compensatory mitigation provisions, the requirements
for compensating impacts to open waters, or the
compensation necessary for temporary impacts; (iv)
modify provisions related to application processing,
informational requirements, or actions occurring post-
permit authorization for coverage; (v) modify permit
authorization transitions between general permit cycles;
(vi) delete the authorization term of seven years and
provisions for continuation of permit authorization
coverage; (vii) incorporate certain federal regulatory
provisions; (viii) clarify and update definitions; (ix)
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reorganize the regulation; and (x) clarify and correct
grammar, spelling, and references.

9VAC?25-680-10. Definitions.

The words and terms used in this chapter shall have the
meanings defined in the State Water Control Law (8 62.1-
44.2 et seq. of the Code of Virginia) and the Virginia Water
Protection &AWPR) Permit Program Regulation (9VAC25-210)
unless a different meaning is required by the context elearly
indicates-otherwise-or-unless-otherwise or is indicated below.

"Bank protection” means measures employed to stabilize
channel banks and combat existing erosion problems. Such
measures may include the construction of riprap revetments,
sills, rock vanes, beach nourishment, breakwaters, bulkheads,
groins, spurs, levees, marsh toe stabilization, anti-scouring
devices, and submerged sills.

"Bioengineering method” means a biological measure
incorporated into a facility design to benefit water quality and
minimize adverse effects to aquatic resources, to the
maximum extent practicable, for long-term aquatic resource
protection and improvement.

"Coverage" means authorization to conduct a project in
accordance with a VWP general permit.

"DEQ" means the Department of Environmental Quality.

"Independent utility” means a test to determine what
constitutes a single and complete project. A project is
considered to have independent utility if it would be

constructed absent the construction of other projects in the
project area. Portions of a multi-phase project that depend
upon other phases of the project do not have independent
utility. Phases of a project that would be constructed even if
the other phases are not built can be considered as separate
single and complete projects with independent public and
economic utility.

"Linear transportation project” means a project for the
construction, expansion, modification or improvement of
features such as, but not limited to, roadways, railways, trails,
bicycle and pedestrians paths, and airport runways and
taxiways, including all attendant features both temporary and
permanent. Nonlinear features commonly associated with
transportation projects, such as, but not limited to, vehicle
maintenance or storage buildings, parking lots, train stations,
or aircraft hangars are not included in this definition.

"Notice of project completion” means a statement signed by
the permittee or authorized agent that the authorized activities
and any required compensatory mitigation have been

completed.
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"Single and complete project” means the total project
proposed or accomplished by a person, which also has
independent utility, as defined in this section. For linear
projects, the "single and complete project” (e.g., a single and
complete crossing) will apply to each crossing of a separate
surface water (e.g., a single waterbody) water body) and to

multiple crossings of the same waterbedy water body at
separate and distinct locations. Phases of a project that have

independent public and economic utility may each be
considered single and complete.

"State program general permit (SPGP)" means a general
permit issued by the Department of the Army in accordance
with 33-USC-1344(e};33-CFR-325-2(e}{2); 33 USC § 1344
and 33-CFR-325-3(b} 33 CFR 325.5(c)(3) and that is founded
on a state program. The SPGP is designed to avoid
duplication between the federal and state programs.

"Up to 300 linear feet" means >=0-00-to 300.00 linear feet or
less, as measured along the center of the main channel of the
stream segment.

"Up to 4500 1,500 linear feet" means >0.00-to—1500.00
1,500.00 linear feet or less, as measured along the center of
the main channel of the stream segment.

"Up to one-tenth ef-an acre™ means 0.10 acre (4,356 square
feet) or less.

"Up to two acres" means 2.00 acres (87,120 square feet) or
less.

"Utility line" means a pipe or pipeline for the transportation
of any gaseous, liquid, liquefiable or slurry substance, for any
purpose, and a cable, line, or wire for the transmission for any
purpose of electrical energy, telephone, and telegraph
messages and radio and television communication. The term
utility line does not include activities which drain a surface
water to convert it to an upland, such as drainage tiles or
french drains; however, it does apply to pipes conveying
drainage from another area.

9VAC?25-680-15. Statewide information requirements.

The board may request (i) such plans, specifications, and
other pertinent information as may be necessary to determine
the effect of an applicant's discharge on the quality of state
waters or (ii) such other information as may be necessary to
accomplish the purposes of this chapter. Any owner,
permittee, or person applying for a VWP permit or general
permit coverage shall provide the information requested by
the board.

9VAC25-680-20. Purpose; delegation
eﬁe@u-\:‘e—d-a-te—ef—\/—\#p—gew j .

A. The purpose of this regulation is to establish VWP
General Permit Number WP3 under the VWP permit program
regulation to govern permanent and temporary impacts
related to the construction and maintenance of Virginia
Department of Transportation (VDOT) or other linear
transportation projects. Applications for coverage under this
VWP general permit shall be processed for approval,
approval with conditions, or denial by the board.
Authorization,—autherization Coverage, coverage with
conditions, or application denial by the board shall constitute
the VWP general permit action—Each\AMP-generalpermit
action and shall follow all provisions in the State Water
Control Law (8 62.1-44.2 et seq. of the Code of Virginia),
except for the public comment and participation provisions,
from which each VWP general permit action is exempt.

B. The director or his designee may perform any act of the
board provided under this chapter, except as limited by
§ 62.1-44.14 of the Code of Virginia.

of authority;

9VAC?25-680-25. Authorization for coverage under VWP
general permit effective August 1, 2006.

A. All complete applications or notifications received by the
board through 11:59 p.m. on August 1, 2016, shall be
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processed in accordance with the VWP general permit
regulation in effect August 1, 2006, through August 1, 2016.
If the application or notification is incomplete or if there is
not adequate time as allowed by § 62.1-44.15:21 of the Code
of Virginia to make a completeness determination, the
applicant shall reapply for coverage under the VWP general
permit effective August 2, 2016, or apply for a VWP
individual permit, including payment of any required permit
application fee. No refund of permit application fees shall be
made.

B. VWP general permit authorizations granted through
11:59 p.m. on August 1, 2016, shall remain in full force and
effect until 11:59 p.m. on the expiration date stated on the
VWP _authorization cover page, unless otherwise revoked or
terminated or unless a notice of project completion is received
by the board on or before that date. Any permittee that desires
to continue an authorized activity beyond the stated
expiration date must reapply for coverage under the VWP
general permit effective August 2, 2016, pursuant to its terms,
standards, and conditions, or apply for a VWP _individual
permit, including payment of any required permit application
fee. This section shall only apply to permittees holding valid
authorizations for coverage granted under the VWP general
permit effective August 1, 2006, through August 1, 2016.

9VAC25-680-27. VWP __ general permit _ coverage;
transition; continuation.

A. All applications or notifications received on or after
August 2, 2016, will be processed in accordance with the
VWP general permit requlation effective August 2, 2016.

B. The general permit in 9VAC25-680-100 is effective
August 2, 2016, and expires August 1, 2031. Any coverage
that is granted pursuant to 9VAC25-680-30 shall remain in
full force and effect until 11:59 p.m. on August 1, 2031,
unless the general permit coverage is terminated or revoked
or_unless a notice of project completion is received by the
board on or before this date. Where a permittee that has
received general permit coverage desires to continue or
complete the authorized activities beyond August 1, 2031, the
permittee shall reapply for new general permit coverage or for
a VWP individual permit, including payment of any required
permit application fee. Activities in surface waters requiring a
permit _shall not commence or continue until VWP_general
permit_coverage is granted or a VWP individual permit is
issued by the board.

C. Application may be made at any time for a VWP
individual permit in accordance with 9VAC25-210. Activities
in surface waters requiring a permit shall not commence or
continue until VWP general permit coverage is granted or a
VWP individual permit is issued by the board.

9VAC25-680-30. Authorization to impact surface waters.

A. Any person governed-by-this granted coverage under the
VWP general permit is—autherized—to effective August 2,

2016, may permanently or temporarily impact up to two acres
of nontidal wetlands or open water and up to 1,500 linear feet

of nontidal stream bed for linear transportation projects,
provided that:

1. The applicant submits notification as required in
9VAC25-680-50 and 9VAC25-680-60.

2. The applicant remits the any required permit application
processing fee in-accordance- with- 9V AC25-20.

3. The applicant receives general permit coverage from the
Department of Environmental Quality and complies with
the limitations and other requirements of 9VAC25-680-100
the VWP general permit; the general permit coverage; the
Clean Water Act, as amended; and the State Water Control
Law and attendant regulations.

5. 4. The applicant has not been required to obtain a VWP
individual permit under the VWP permit regulation
(9VAC25-210) for the proposed project impacts. The
applicant, at his discretion, may seek a VWP individual
permit; or coverage under another applicable VWP general
permit; in lieu of coverage under this VWP general permit.

6- 5. Impacts, both temporary and permanent, result from a
single and complete project, including all attendant
features.

a. Where a road segment (e.g., the shortest segment of a
road with independent utility that is part of a larger
project) has multiple crossings of state waters (several
single and complete projects), the board may at its
discretion require a VWP individual permit.

b. For the purposes of this chapter, when an interchange
has multiple crossings of state waters, the entire
interchange shall be considered the single and complete
project.

% 6. The stream impact criterion applies to all components
of the project, including structures and stream channel
manipulations.

8. 7. Dredging does not exceed 5,000 cubic yards.

9. 8. When required, compensation for unavoidable
impacts is provided in accordance with 9VAC25-680-70
and 9VAC25-210-116.

B. Activities that may be autherized granted coverage under
this VWP general permit include the construction, expansion,
modification, or improvement of linear transportation
crossings (e.g., highways, railways, trails, bicycle and
pedestrian paths, and airport runways and taxiways, including
all attendant features both temporary and permanent).

C. The board waives the requirement for coverage under a
VWP general permit for activities that occur in an isolated
wetland of minimal ecological value, as defined in 9VAC25-
680-10 9VAC25-210-10. Any Upon request by the board, any
person claiming this waiver bears—the—burden—to shall
demonstrate to the satisfaction of the board that he qualifies
for the waiver.
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D. Receiptof Coverage under this VWP general permit does
not relieve the permittee of the responsibility to comply with

any other applicable federal, state, or local statute, ordinance,
or regulation.

proposed-structure-or structures.

E- E. Coverage under a nationwide or regional permit
promulgated by the U.S. Army Corps of Engineers (USACE),
and for which the board has issued § 401 certification-existing
in accordance with 9VAC25-210-130 H as of theeffective
date—of this—regulation August 2, 2016, shall constitute
coverage under this VWP general permit unless a state
program general permit (SPGP) is approved required and
granted for the eeve#ed act|V|ty or |mpact Nem&hs&anmng

G- F. When the board determines on a case-by-case basis
that concerns for water quality and the aquatic environment

so indicate, the board may require individual-applications-and
a VWP individual permits permit in accordance with

9VAC?25-210-130 B rather than appreving granting coverage
under this VWP general permit.

9VAC25-680-35. Administrative continuance.

Beginning on August 2, 2016, in any case where an existing
permittee has submitted a timely and complete notification or
application for coverage under the next consecutive VWP
general permit in accordance with 9VAC25-680-50 and
9VAC25-680-60 and the board, through no fault of the
permittee, does not issue the next consecutive VWP general
permit with an effective date on or before the expiration date
of the expiring VWP _general permit, the conditions of that
expiring VWP _general permit _and any requirements of
coverage granted under it shall continue in force until the
effective date of the next consecutive VWP general permit.

9VAC25-680-40. Exceptions to coverage.

A. Awuthorization—forcoverage Coverage under this VWP
general permit will-net-apply-in-thefollowing-areas: is not

required if the activity is excluded from permitting in
accordance with 9VAC25-210-60.

B. Awuthorization—for—coverage Coverage under this VWP

general permit cannot be used in combination with
authorizationsfor coverage under other VWP general permits
in order to impact greater than two acres of nontidal wetlands
or open water or greater than 1,500 linear feet of nontidal
stream bed. Mere—than—one—authorization—for Granting
coverage under this VWP general permit more than once for a
single and complete project is prohibited, except when the
cumulative impact to surface waters does not exceed the
limits specified here.

C. This VWP general permit may—net cannot be used te
authorize for nonlinear features commonly associated with
transportation projects, such as, but not limited to, vehicle
maintenance or storage buildings, parking lots, train stations,
or aircraft hangars.

D. The activity to impact surface waters shall not have been
prohibited by state law or regulations, nor shall it contravene
applicable Water Quality Standards (9VAC25-260).

E. The board shall deny application for coverage under this
VWP general permit to any applicant conducting activities
that cause, may reasonably be expected to cause, or may be
contributing to a violation of water quality standards,
including discharges or discharge-related activities that are
likely to significantly affect aquatic life, or for activities that
together with other existing or proposed impacts to wetlands
will cause or contribute to a significant impairment of state
waters or fish and wildlife resources.

F. This VWP general permit does not authorize activities
that cause more than minimal changes to the peak hydraulic
flow characteristics, that significantly increase flooding, or
that cause more than minimal degradation of the water quality
of a stream.

G. Fhis Coverage under this VWP general permit may shall
not be used granted for:

1. Construction of a stormwater management facility in
perennial streams or in exygen—or waters designated as
oxygen-impaired or temperature-impaired waters (does not
include wetlands).
2. The construction of an irrigation impoundment on a
perennial stream.

3. Any water withdrawal activities.

4. The location of animal feeding operations or waste
storage facilities in state waters.

5. The pouring of wet or uncured concrete orthe-use—of
tremie—concrete—or-grout-bags in state waters, unless the

area is contained within a cofferdam or the work is
performed in the dry; or unless approved by BEQ the
Department of Environmental Quality.

6. Return flow discharges from dredge disposal sites.
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7. Overboard disposal of dredge materials.
8. Dredging in marinas.

9. Dredging of shellfish areas, submerged aquatic
vegetation beds and or other highly productive areas.

10. Federal navigation projects.

11. The Any activity in surface waters that will impact
federal or state listed or proposed threatened or endangered
species or proposed or designated critical habitat, or be the
taking of threatened or endangered species in accordance
with the following:

a. As pursuant to 8 29.1-564 of the Code of Virginia, the
taking, transportation, processing, sale, or offer for sale
within the Commonwealth of any fish or wildlife
appearing on any list of threatened or endangered species
published by the United States Secretary of the Interior
pursuant to the provisions of the federal Endangered
Species Act of 1973 (P Public Law 93-205), or any
modifications or amendments thereto, is prohibited
except as provided in § 29.1-568 of the Code of Virginia.

b. As pursuant to 8 29.1-566 of the Code of Virginia and
4VAC15-20-130 B and C, the taking, transportation,
processing, sale, or offer for sale within the
Commonwealth of any state-listed endangered or
threatened species is prohibited except as provided in
§ 29.1-568 of the Code of Virginia.

12. Any activity in wetlands composed of 10% or more,
singularly or in combination, based upon either basal area
or percent areal cover in the area of impact, in a vegetative
stratum: Atlantic white cedar (Chamaecyparis thyoides),
bald cypress (Taxodium distichum), water tupelo (Nyssa
aguatica), or overcup oak (Quercus lyrata).

13. Any activity in tidal waters.

Information—System. Compensatory mitigation may be
required for all permanent mpacts—m—aeeepdanee—wmh

2- 3. An application for the-autherization-ef coverage for
proposed, permanent nontidal wetland or open water
impacts up to one-tenth ef—an acre; or of proposed,
permanent nontidal stream bed impacts up to 300 linear
feet; shall be submitted as—foHows in accordance with
either subdivision 3 a or 3 b of this subsection:

N : iministered_oroi .

permit-regulation: For any proposed project in wetlands,

open water, streams, or compensatory mitigation sites
that are under a deed restriction, conservation easement,
declaration of restrictive covenant, or other land use
protective instrument (hereafter "protected areas™), when
such restriction, easement, covenant, or instrument is the
result of a federal or state permit action and is specific to
activities in wetlands and compensatory mitigation sites,
the application shall include all of the information

9VAC25-680-50. Notification.

A. Notification to the board will be required prior to
commencing construction, as follows:

required by 9VAC25-680-60 B. Compensatory
mitigation may be required for all permanent impacts.

b. For all other projects that-are-not-subjectto-subdivision

1. When the Virginia Department of Transportation is the
applicant for coverage under this VWP general permit, the
notification requirements shall be in accordance with this
section and 9VAC25-680-60, unless otherwise authorized
by the Department of Environmental Quality.

1. 2. An application for autherization—of coverage for
proposed, permanent nontidal wetland or open water
impacts greater than one-tenth ef-an acre; or of proposed
permanent nontidal stream bed impacts greater than 300
linear feet; shall include all information pursuant to

9VAC25-680-60 B;—execept—for—9\VAC25-680-60—B—20

2-c—of this-subsection, the application shall include the
information required by subdivisions +-through-9;-13-15;
20-and-2% 1 through 7, 11, 12, 15, and 16 of 9VAC25-
680-60 B; and documentation that verifies the quantity
and type of impacts. Compensatory mitigation may be
required for all permanent impacts once the notification
limits of one-tenth acre wetlands or open water, or 300
linear feet of stream bed, are exceeded, and if required,
the application shall include the information in 9VAC25-

680-60 B 13. AH—tempeFar-y—wnpaets—FegaFeHess—ef
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The Department of Environmental Quality-approved
application forms shall serve as an application under—this
regulation for a VWP permit or VWP general permit
coverage.

C. The board will determine whether the proposed activity

requires coordination with the United States Fish and Wildlife
Service, the Virginia Department of Conservation and
Recreation, the Virginia Department of Agriculture and
Consumer Services and the Virginia Department of Game and
Inland Fisheries regarding the presence of federal or state
proposed or listed threatened and endangered species or
proposed or designated critical habitat. Based upon
consultation with these agencies, the board may deny
application for coverage under this general permit. The
applicant may also consult with these agencies prior to
submitting an application. Species or habitat information that
the applicant provides will assist BEQ the Department of
Environmental Quality in reviewing and processing the
application.

9VAC25-680-60. Application.
A. Applications shall be filed with the board as follows:
1. The applicant shall file a complete application in
accordance with 9VAC25-680-50; and this section for a

coverage under this VWP General-Permit-Number\WP3
general permit for impacts to surface waters from linear
transportation projects—which—wit-serve—as—a—notice—of
intent—for—coverage—under—this VWP general—permit
activities.
2. The VDOT may use its monthly IACM process for
submitting applications.
B. FTherequired A complete application shall-centain for
VWP general permit coverage, at a minimum, consists of the
following information; if applicable to the project:

1. The applicant's legal name, mailing address, and
telephone number, and; if applicable, electronic mail
address and fax number.

2. If different from the applicant, legal name, mailing
address, telephone number, and if applicable, electronic
mail address and fax number of property owner.

2—Fhe 3. If applicable, authorized agent's {if-applicable)
name, mailing address, telephone number, and; if

applicable, fax number and electronic mail address.

3- 4. The existing VWP general permit tracking number {if
apphcable), if applicable.
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5. Project name and proposed project schedule.

6. The following information for the project site location,
and any related permittee-responsible compensatory
mitigation site, if applicable:

a. The physical street address, nearest street, or nearest
route number; city or county; zip code; and, if applicable,
parcel number of the site or sites.

b. Name of the impacted water body or water bodies, or

8. Plan-view drawing or drawings of the project site
sufficient to assess the project, including at a minimum the

following:

a. North arrow, graphic scale, and existing and proposed
topographic or bathymetric contours.

b. Limits of proposed impacts to surface waters.
c. Location of all existing and proposed structures.

d. All delineated wetlands and all jurisdictional surface
waters on the site, including the Cowardin classification
(i.e., emergent, scrub-shrub, or forested) for those surface
waters and waterway name, if designated; ebb and flood
or direction of flow; and ordinary high water mark in
nontidal areas.

e. The limits of Chesapeake Bay Resource Protection
Areas (RPAs) as field-verified by the applicant and if
available, the limits as approved by the locality in which
the project site is located unless the proposed use is
exempt from the Chesapeake Bay Preservation Area
Designation and Management Regulations (9VAC25-

830).

f. The limits of any areas that are under a deed
restriction, conservation easement, restrictive covenant,
or_other land use protective instrument (i.e., protected

areas).

9. Cross-sectional and profile drawing or drawings. Cross-
sectional drawing or drawings of each proposed impact
area shall include at a minimum a graphic scale, existing
structures, existing and proposed elevations, limits of
surface water areas, ebb and flood or direction of flow (if
applicable), ordinary high water mark in nontidal areas,
impact limits, and location of all existing and proposed
structures. Profile drawing or drawings with this
information may be required on a case-by-case basis to

receiving waters, as applicable, at the site or sites.

c. The latitude and longitude to the nearest second at the
center of the site or sites.

d. The fourth order subbasin, as defined by the
hydrologic _unit _boundaries of the National Watershed
Boundary Dataset, for the site or sites.

e. A detailed map depicting the location of the site or
sites, including the project boundary. The map (e.qg., a
United States Geologic Survey topographic_quadrangle
map) should be of sufficient detail to easily locate the site
or sites for inspection.

f. GIS-compatible shapefile or shapefiles of the project
boundary and all existing preservation areas on the site or
sites, unless otherwise approved by or coordinated with
DEQ. The requirement for a GIS-compatible shapefile or
shapefiles may be waived by DEQ on a case-by-case
basis.

7. A narrative description of the project, including project
purpose and need.

demonstrate minimization of impacts. Any application that
proposes piping or culverting stream flows shall provide a
longitudinal profile of the pipe or culvert position and
stream bed thalweg, or shall provide spot elevations of the
stream thalweg at the beginning and end of the pipe or
culvert, extending to a minimum of 10 feet beyond the
limits of proposed impact.

10. Materials assessment. Upon request by the board, the
applicant shall provide evidence or certification that the
material is free from toxic contaminants prior to disposal
or that the dredging activity will not cause or contribute to
a violation of water quality standards during dredging. The
applicant may be required to conduct grain size and
composition analyses, tests for specific parameters or
chemical constituents, or elutriate tests on the dredge
material.

11. A narrative description of all impacts proposed to
surface waters, including the type of activity to be
conducted in surface waters and any physical alteration to
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surface waters. Surface water impacts shall be identified as
follows:

a.  Wetland impacts identified according to their
Cowardin classification (i.e., emergent, scrub-shrub, or
forested), and for each classification, the individual
impacts quantified in square feet to the nearest whole
number, cumulatively summed in square feet, and then
the sum converted to acres and rounded to two decimal
places using commonly accepted arithmetic principles of
rounding.

b. Individual stream impacts quantified in linear feet to
the nearest whole number and then cumulatively
summed, and when compensatory mitigation is required,
the impacts identified according to the assessed type
using the Unified Stream Methodology.

c. Open water impacts identified according to their
Cowardin classification; and for each type, the individual
impacts quantified in square feet to the nearest whole
number, cumulatively summed in square feet, and then
the sum converted to acres and rounded to two decimal
places using commonly accepted arithmetic principles of
rounding.

d. A copy of the approved jurisdictional determination, if
available, or the preliminary jurisdictional determination
from the U.S. Army Corps of Engineers (USACE),
U.S. Department of Agriculture Natural Resources
Conservation Service (NRCS), or DEQ, or other
correspondence from the USACE, NRCS, or DEQ
indicating approval of the boundary of applicable
jurisdictional surface waters, including wetlands data
sheets if applicable.

e. A delineation map and GIS-compatible shapefile or
shapefiles of the delineation map that depicts the
geographic area or areas of all surface water boundaries
delineated in accordance with 9VAC25-210-45 and
confirmed in _accordance with the jurisdictional
determination _ process; identifies such areas in
accordance with subdivisions 11 a through 11 c of this
subsection; and quantifies and identifies any other
surface waters according to their Cowardin classification
(i.e., emergent, scrub-shrub, or forested) or similar
terminology, if applicable. The requirements for a
delineation map or GIS-compatible shapefile or
shapefiles may be waived by DEQ on a case-by-case
basis.

12. An_alternatives analysis for the proposed project
detailing the specific on-site measures taken during project
design and development to first avoid and then minimize
impacts to surface waters to the maximum extent
practicable in accordance with the Guidelines for
Specification of Disposal Sites for Dredged or Fill
Material, 40 CFR Part 230. Avoidance and minimization
includes, but is not limited to, the specific on-site measures
taken to reduce the size, scope, configuration, or density of

the proposed project, including review of alternative sites
where required for the project, which would avoid or result
in_less adverse impact to surface waters, and
documentation demonstrating the reason the applicant
determined less damaging alternatives are not practicable.
The analysis shall demonstrate to the satisfaction of the
board that avoidance and minimization opportunities have
been identified and measures have been applied to the
proposed activity such that the proposed activity in terms
of impacts to state waters and fish and wildlife resources is
the least environmentally damaging practicable alternative.

13. A compensatory mitigation plan to achieve no net loss
of wetland acreage or functions or stream functions and
water quality benefits.

a. If permittee-responsible compensation is proposed for
wetland impacts, a conceptual wetland compensatory
mitigation plan _must be submitted in order for an
application to be deemed complete and shall include at a
minimum_ (i) the goals and objectives in terms of
replacement of wetland acreage or functions; (ii) a
detailed location map including latitude and longitude (to
the nearest second) and the fourth order subbasin, as
defined by the hydrologic unit boundaries of the National
Watershed Boundary Dataset, at the center of the site;
(iii) a description of the surrounding land use; (iv) a
hydrologic _analysis including a draft water budget for
nontidal areas based on expected monthly inputs and
outputs that will project water level elevations for a
typical year, a dry year, and a wet year; (v) groundwater
elevation data, if available, or the proposed location of
groundwater monitoring wells to collect these data; (vi)
wetland delineation confirmation, data sheets, and maps
for existing surface water areas on the proposed site or
sites; (vii) a conceptual grading plan; (viii) a conceptual
planting scheme including suggested plant species and
zonation of each vegetation type proposed; (ix) a
description of existing soils _including general
information on both topsoil and subsoil conditions,
permeability, and the need for soil amendments; (x) a
draft design of any water control structures; (xi) inclusion
of buffer areas; (xii) a description of any structures and
features necessary for the success of the site; (xiii) the
schedule for compensatory mitigation site construction;
and (xiv) measures for the control of undesirable species.

b. If permittee-responsible compensation is proposed for
stream impacts, a conceptual stream compensatory
mitigation plan _must be submitted in order for an
application to be deemed complete and shall include at a
minimum (i) the goals and objectives in terms of water
guality benefits and replacement of stream functions; (ii)
a_detailed location map including the latitude and
longitude to the nearest second and the fourth order
subbasin, as defined by the hydrologic unit boundaries of
the National Watershed Boundary Dataset, at the center
of the site; (iii) a description of the surrounding land use;
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(iv) the proposed stream segment restoration locations
including plan view and cross-sectional drawings; (v) the
stream deficiencies that need to be addressed; (vi) data
obtained from a DEQ-approved, stream impact
assessment methodology such as the Unified Stream
Methodology; (vii) the proposed restoration measures to
be employed including channel measurements, proposed
design flows, types of instream _structures, and
conceptual planting scheme; (viii) reference stream data,
if available; (ix) inclusion of buffer areas; (x) schedule
for restoration activities; and (xi) measures for the
control of undesirable species.

c. For any permittee-responsible compensatory
mitigation, the conceptual compensatory mitigation plan
shall also include a draft of the intended protective
mechanism or mechanisms, in accordance with 9V AC25-
210-116 B 2, such as, but not limited to, a conservation
easement _held by a third party in accordance with the
Virginia Conservation Easement Act (§ 10.1-1009 et seq.
of the Code of Virginia) or the Virginia Open-Space
Land Act (8§ 10.1-1700 et seq. of the Code of Virginia), a
duly recorded declaration of restrictive covenants, or
other protective instrument. The draft intended protective
mechanism shall contain the information in subdivisions
c (1), c (2), and c (3) of this subdivision 13 or in lieu
thereof shall describe the intended protective mechanism
or_mechanisms that contains the information required
below:

(1) A provision for access to the site;
(2) The following minimum restrictions: no_ditching,

approved mitigation bank or in-lieu fee program sponsor
of the availability of credits at the time of application.

14. Permit application fee. The applicant will be notified
by the board as to the appropriate fee for the project.

15. A written description and a graphical depiction
identifying all upland areas including buffers, wetlands,
open water, other surface waters, and compensatory
mitigation areas located within the proposed project
boundary  or permittee-responsible compensatory
mitigation areas that are under a deed restriction,
conservation easement, restrictive covenant, or other land
use protective instrument (i.e., protected areas). Such
description and a graphical depiction shall include the
nature of the prohibited activities within the protected areas
and the limits of Chesapeake Bay Resource Protection
Areas (RPAs) as field-verified by the applicant and if
available, the limits as approved by the locality in which
the project site is located, unless the proposed use is
exempt from the Chesapeake Bay Preservation Area
Designation and Management Regulations (9VAC25-830),
as additional state or local requirements may apply if the
project is located within an RPA.

16. Signature page that has been signed, dated, and
certified by the applicant in accordance with 9VAC25-210-
100. If the applicant is a business or other organization, the
signature must be made by an individual with the authority
to bind the business or organization, and the title of the
signatory _must be provided. The application signature
page, either on the copy submitted to the Virginia Marine
Resources Commission or to DEQ, must have an original

land clearing, or discharge of dredge or fill material, and

signature. Electronic submittals containing the original

no_activity in the area designated as compensatory

signature page, such as that contained in a scanned

mitigation area with the exception of maintenance;

document file, are acceptable.

corrective action measures; or DEQ-approved activities
described in the approved final compensatory mitigation
plan or long-term management plan; and

(3) A long-term management plan that identifies a long-

C. An analysis of the functions of wetlands proposed to be
impacted may be required by DEQ. When required, the

method selected for the analysis shall assess water quality or

habitat metrics and shall be coordinated with DEQ in advance

term steward and adequate financial assurances for long-

of conducting the analysis.

term management in accordance with the current
standard for mitigation banks and in-lieu fee program
sites, except that financial assurances will not be
necessary _for  permittee-responsible compensation
provided by government agencies on _government
property. If approved by DEQ, permittee-responsible
compensation _on government property and long-term
protection _may be provided through federal facility
management _ plans, integrated  natural  resources

1. No analysis shall be required when:

a. Wetland impacts per each single and complete project
total 1.00 acre or less; or

b. The proposed compensatory mitigation consists of
purchasing mitigation bank or in-lieu fee program credits
at standard mitigation ratios of 2:1 for forest, 1.5:1 for
scrub-shrub, and 1:1 for emergent, or higher.

2. Analysis shall be required when wetland impacts per

management plans, or other alternate management plans

each single and complete project total 1.01 acres or more

submitted by a government agency or public authority.

d. Any compensatory mitigation plan proposing the
purchase of mitigation bank or in-lieu fee program
credits shall include the number and type of credits
proposed to be purchased and documentation from the

and when any of the following applies:

a. The proposed compensatory mitigation consists of
permittee-responsible compensation, including water
guality enhancements as replacement for wetlands; or

b. The proposed compensatory mitigation consists of
purchasing mitigation bank or in-lieu fee program credits
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at less than the standard mitigation ratios of 2:1 for
forest, 1.5:1 for scrub-shrub, and 1:1 for emergent.

D. Upon receipt of an application from the Department of
Transportation for a road or highway construction project by
the appropriate DEQ office, the board has 10 business days,
pursuant to § 33.2-258 of the Code of Virginia, to review the
application and either determine the information requested in
subsection B of this section is complete or inform the
Department of Transportation that additional information is
required to make the application complete {pursuant—to
§33-1-19.-1 of the Code—of \irginia). Upon receipt of an
application from other applicants for any type of project, the
board has 15 days to review the application and either
determine the information requested in subsection B of this
section is complete or inform the applicant that additional
information is required to make the application complete. For

: . | . .
projeets; Pursuant to § 33.2-258 of the Code of Virginia,
application for coverage under this VWP general permit for
Department of Transportation road or highway construction
projects shall be approved; or approved with conditions, or
the application shall be denied within 30 business days of
receipt of a complete application {pursuantto833.1-19.1 of

the-Code-of Virginia). For all other projects, application for
coverage under this VWP general permit shall be approved;

or approved with conditions, or the application shall be
denied within 45 days of receipt of a complete application. If
the board fails to act within the applicable 30 or 45 days on a
complete application, coverage under this VWP general
permit shall be deemed approved granted.
1. In evaluating the application, the board shall make an
assessment of the impacts associated with the project in
combination with other existing or proposed impacts.
Coverage Application for coverage under this VWP
general permit shall be denied if the cumulative impacts
will cause or contribute to a significant impairment of state
waters or fish and wildlife resources.

2. The board may place additional eenditions requirements
on a project in order to approve—authorization grant
coverage under this VWP general permit. However, these
conditions the requirements must be consistent with the
VWP general permit regulation.

E. Incomplete application. Where an application is
incomplete not accepted as complete by the board within the
applicable 10 or 15 days of receipt, the board shall require the
submission of additional information from the applicant and
may suspend processing the of any application until such time
as the applicant has supplied the requested information and
the application is complete. Where the applicant becomes
aware that he omitted one or more relevant facts from an
application, or submitted incorrect information in an
application or in reperts any report to the board, he the
applicant shall immediately submit such facts or the correct
information. A revised application with new information shall

be deemed a new application;_for the purposes of review but
shall not require an additional permit application fee. An
incomplete permit application may be administratively
withdrawn from processing by the board for failure to provide
the required information after 180 60 days from the date that
of the eriginal-permit-application-wasreceived latest written
information request made by the board. An applicant may
request a suspension of application review by the board, but
requesting a suspension shall not preclude the board from
administratively withdrawing an incomplete application.
Resubmittal of a permit application for the same or similar
project, after such time that the original permit application
was administratively withdrawn, shall require submittal of an
additional permit application fee.

9VAC25-680-70. Compensation.

A. In-accordance—with- 9V AC25-680-50-Acompensatory
Compensatory mitigation may be required for aH permanent,
nontidal surface water impacts as specified in 9VAC25-680-
50 A. All temporary, nontidal surface water impacts shall be
restored to preexisting conditions in accordance with
9VAC25-680-100.

compensation—ofprojectimpacts: Compensatory mitigation
and any compensatory mitigation proposals shall be in
accordance with this section and 9VAC25-210-116.
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required, compensatory
mitigation for unavoidable, permanent wetland impacts shall

be provided at the following minimum ecompensation—to
impaet mitigation ratios:
1. Impacts to forested wetlands shall be mitigated at 2:1, as
calculated on an area basis.

2. Impacts to scrub shrub wetlands shall be mitigated at
1.5:1, as calculated on an area basis.

3. Impacts to emergent wetlands shall be mitigated at 1:1,
as calculated on an area basis.

H—Compensation D. When required, compensatory
mitigation for stream bed impacts shall be appropriate to

replace lost functions and water quality benefits. One factor
in determining the required stream compensation shall be an
analysis of stream impacts utilizing a stream impact
assessment methodology acceptable to BEQ the Department
of Environmental Quality.

+ E. Compensation for permanent open water impacts, other
than to streams, may be required at & an in-kind or out-of-
kind mitigation ratio of 1:1 replacementto—impact-ratio or
less, as calculated on an area basis, to offset impacts to state
waters and fish and wildlife resources from—significant
impairment. Compensation shall not be required for
permanent or temporary impacts to open waters identified as
palustrine by the Cowardin classification method, except
when such open waters are located in areas of Kkarst
topography in Virginia and are formed by the natural solution
of limestone.

G—Compensation C.  When

J-Compensation F. When conversion results in a permanent
alteration of the functions of a wetland, compensatory
mitigation for conversion impacts to wetlands shall be

required at a 1:1 replacement-to-impact mitigation ratio, as
calculated on an area basis—when-such-conversionresultsina

permanent—alteration—of the functions—and—values—of the
wetlands. For example, the permanent conversion of a
forested wetland to an emergent wetland is considered to be a
permanent impact for the purposes of this regulation.
Compensation for conversion of other types of surface waters
may be required, as appropriate, to offset impacts to state
waters and fish and wildlife resources from—significant
impairment.

9VAC25-680-80. Notice of planned changes;
to coverage.

A. The permittee shall notify the board in advance of the a

planned change, and the-planned-change an application or
request will for modification to coverage shall be reviewed

according to all provisions of this regulation chapter.
Coverage shall not be modified if (i) the cumulative total of
permanent and temporary impacts exceeds two acres of
nontidal wetlands or open water or exceeds 1,500 linear feet
of nontidal stream bed or (ii) the criteria in subsection B of
this section are not met. The applicant may submit a new
permit application for consideration under a VWP individual
permit.
B. Autherization-under—this VWP general permit coverage

may be modlfled sebseqeem—te—lssuanee—rf—the—pem&ee

modifications

stlceam under the foIIowmq cwcumstances

1. Additional impacts to surface waters are necessary,

prowded that theed&ﬂenakwnpaets—a#e—assee;ated—m&h—the

a. The additional impacts are proposed prior to impacting
the additional areas.

b. The proposed additional impacts are located within the
project boundary as depicted in the application for
coverage or are located in areas of directly-related off-

Volume 32, Issue 6

Virginia Register of Regulations

November 16, 2015

882



Regulations

site_work unless otherwise prohibited in this VWP
general permit requlation.

c. The permittee has provided sufficient documentation
that the board may reasonably determine that the
additional impacts will not impact federal or state listed
or proposed threatened or endangered species or
proposed or designated critical habitat or be the taking of
threatened or endangered species.

d. The cumulative, additional permanent wetland or open
water impacts for one or more notices of planned change
do not exceed 0.25 acre.

e. The cumulative, additional permanent stream impacts
for one or more notices of planned change do not exceed
100 linear feet.

f. Documentation is provided demonstrating that the
proposed surface water impacts have been avoided to the
maximum extent practicable in accordance with the
informational requirements of 9VAC25-680-60 B 12.

0. Compensatory mitigation for the proposed impacts, if
required, meets the requirements of 9VAC25-680-70 and
9VAC25-210-116. Prior to a planned change approval,
the Department of Environmental Quality may require
submission of a compensatory mitigation plan for the
additional impacts.

h. Where such additional impacts are temporary, and
prior to initiating the impacts, the permittee provides a
written statement to the board that the area to be
temporarily _impacted will be restored to its
preconstruction elevations and contours, with topsoil
from the impact area where practicable, such that the
previous acreage and functions are restored, in
accordance with Parts | A 3 and B 11 of 9VAC25-680-
100. The additional temporary impacts shall not cause
the cumulative total impacts to exceed the general permit
threshold for use. The proposed temporary impacts shall
be deemed approved if DEQ does not respond within 10
days of receipt of the request for authorization to
temporarily impact additional surface waters.

i. The additional proposed impacts do not change the
category of the project, based on the original impact
amounts as specified in 9VAC25-680-50 A 2. However,
the applicant may submit a new permit application for
the total impacts to be considered under this VWP
general permit, another VWP general permit, or a VWP

individual permit.

C—Authorization-under-this \VA\WP-general-permit-may-be
modified—afterissuance—if-theprojectresults—inless 2. A
reduction in wetland or stream impacts. Compensation
Compensatory mitigation requirements may be modified in
relation to the adjusted impacts at—thereguest—of-the

permittee, provided that the adjusted compensation
compensatory mitigation meets the initial autherization

compensation compensatory mitigation goals. DEQ shall

not be responsible for ensuring refunds for mitigation bank

credit purchases;-mitigation-bank-usage; or in-lieu fee fund
contributions program credit purchases.

D-Autherization-under-this VVWP-general-permit-may-be
modified-after-issuance-fora 3. A change in project plans
or use that does not result in a change in to authorized
project impacts other than those allowed in subdivisions 1
and 2 of this subsection.

4. Substitute a specific, DEQ-approved mitigation bank or
in-lieu fee program with another DEQ-approved mitigation
bank or in-lieu fee program or substitute all or a portion of
the prior authorized permittee-responsible compensation
with a purchase of mitigation credits in _accordance with
9VAC25-210-116 C from a DEQ-approved mitigation
bank or in-lieu fee program. The amount of credits
proposed to be purchased shall be sufficient to meet the
compensatory _mitigation requirement for which the
compensatory mitigation is proposed to replace.

5. Correct typographical errors.

9VAC25-680-90. Termination of autherization-by-consent

coverage.

When-all-permitied activities—tequiring |et|||eat|e_| - 'd.e'
3V ‘.925 680-80—A—and aIII eelynpe |s.aﬁte|5 Ritigation
impacts—will-not-oceur—the A. The permittee shall submit a
request for termination by consent within 30 days of prejeet
completion-or-project-cancelation completing or canceling all
authorized activities requiring notification under 9VAC25-
680-50 A and all compensatory mitigation requirements.
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When submitted for project completion, the request for
termination by consent shall constitute a notice of project
completion in accordance with 9VAC25-210-130 F. The
director may accept this termination of autherization coverage
on behalf of the board. The permittee shall submit the
following information:

1. Name, mailing address, and telephone number of the
permittee;

2. Name and location of the activity;

3. The VWP general permit autherization tracking number;
and

4. One of the following certifications:
a. For project completion:

"l certify under penalty of law that all activities and any
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
been completed. | understand that by submitting this
notice of termination I am no longer authorized to
perform activities in surface waters in accordance with
the VWP general permit and general permit coverage,
and that performing activities in surface waters is
unlawful where the activity is not authorized by a the
VWP permit or coverage, unless otherwise excluded
from obtaining coverage. | also understand that the
submittal of this notice does not release me from liability
for any violations of this the VWP general permit
autherization or coverage.

b. For project cancellation:

"I certify under penalty of law that the activities and any
required compensatory mitigation authorized by this the
VWP general permit and general permit coverage will
not occur. | understand that by submitting this notice of
termination 1 am no longer authorized to perform
activities in surface waters in accordance with the VWP
general permit and general permit coverage, and that
performing activities in surface waters is unlawful where
the activity is not authorized by a the VWP permit or for
coverage, unless otherwise excluded from obtaining
coverage. | also understand that the submittal of this
notice does not release me from liability for any
violations of this the VWP general permit authorization

or coverage, nor does it allow me to resume the permitted
authorized  activities  without reapplication and
reauthorization coverage."

c. For events beyond permittee control, the permittee
shall provide a detailed explanation of the events, to be
approved by BEQ the Department of Environmental
Quality, and the following certification statement:

"l certify under penalty of law that the activities or the
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
changed as the result of events beyond my control (see
attached). | understand that by submitting this notice of

termination | am no longer authorized to perform
activities in surface waters in accordance with the VWP
general permit and general permit coverage, and that
performing activities in surface waters is unlawful where
the activity is not authorized by a the VWP permit or
coverage, unless otherwise excluded from obtaining
coverage. | also understand that the submittal of this
notice does not release me from liability for any
violations of this the VWP general permit authorization

or coverage, nor does it allow me to resume the permitted
authorized  activities  without reapplication and
reauthorization coverage.”

B. VWP general permit coverage may be terminated for
cause in accordance with 9VAC25-210-180 F and 9VAC25-
230, or without cause in accordance with 9VAC25-210-180
G and 9VAC25-230.

9VAC25-680-95. Fransition. (Repealed.)

VWP GENERAL PERMIT NO. WP3 FOR LINEAR
TRANSPORTATION PROJECTS UNDER THE VIRGINIA
WATER PROTECTION PERMIT AND THE VIRGINIA
STATE WATER CONTROL LAW
Effective date: August 2, 2016
Expiration date: August 1, 2031
In compliance with 8 401 of the Clean Water Act, as
amended (33 USC § 1341) and the State Water Control Law

and regulations adopted pursuant thereto, the board has
determined that there is a reasonable assurance that the

activity-authorized-by this VWP general permit, if conducted
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in-accordance-with-the-conditions-set-forth-herein complied
with, will protect instream beneficial uses and, will not
violate applicable water quality standards—Fhe—beard-finds
that-the-effect-of the-impacttogether-with-other-existing-or
proposed—impacts—to—wetlands, and will not cause or

contribute to a significant impairment of state waters or fish
and wildlife resources. In issuing this VWP general permit,
the board has not taken into consideration the structural
stability of any proposed activities.

Subjeet The permanent or temporary impact of up to two
acres of nontidal wetlands or open water and up to 1,500
linear feet of nontidal stream bed shall be subject to the
provisions of the VWP general permit set forth herein; any
requirements in _coverage granted under this VWP _general

permit; the Clean Water Act, as amended;; and pursuant-te
the State Water Control Law and regulations adopted

pursuant to |t—the—pemﬁee—+s—ae+then-zed—te—pemuanenﬂy—e¥

Part 1. Special Conditions.
A. Authorized activities.

1. Fhis-permit-authorizes The activities authorized by this

chapter shall not cause more than the permanent or
temporary impacts of up to two acres of nontidal wetlands
or open water and up to 1,500 linear feet of nontidal stream
bed according-to-the-information-provided-in-the-approved
and-complete-application.

2. Any changes to the authorized permanent impacts to
surface waters asseciated—with—this—proeject shall require
either a notice of planned change in accordance with
9VAC25-680-80. An application or request for
modification to coverage or another VWP permit
application may be required.

3. Any changes to the authorized temporary impacts to
surface waters asseciated—with—this—proeject shall require
written notification to BDEQ and approval from the
Department of Environmental Quality in accordance with
9VAC25-680-80 prior to initiating the impacts and
restoration to preexisting conditions in accordance with the
conditions of this permit autherization.

4. Modification to compensation requirements may be
approved at the request of the permittee when a decrease in
the amount of authorized surface waters impacts occurs,
provided that the adjusted compensation meets the initial
authorization compensation goals.

€. B. Overall project conditions.

1. The activities authorized by this VWP general permit
shall be executed in a manner so as to minimize adverse
impacts on instream beneficial uses as defined in § 62.1-10
(b) of the Code of Virginia.

2. No activity may substantially disrupt the movement of
aquatic life indigenous to the water body, including those
species which normally migrate through the area, unless
the primary purpose of the activity is to impound water.
Culverts Pipes and culverts placed in streams must be
installed to maintain low flow conditions: and shall be
countersunk at both inlet and outlet ends of the pipe or
culvert unless specifically approved by the Department of
Environmental Quality on a case-by-case basis and as
follows: The requirement to countersink does not apply to
extensions or maintenance of existing culverts that are not
countersunk, fleedplan floodplain pipe and culverts being
placed above ordinary high water, pipes and culverts being
placed on bedrock, or pipes or culverts required to be
placed on slopes 5.0% or greater. No-activity—may-cause
more—than—minimal—adverse—effect—on—navigation:
Il’"“el' nore-the aet""%. ; HSFEI ot-H plede the-passage-of
discharge—must-withstand—expected-high-—flows. Bedrock
encountered during construction must be identified and
approved in_advance of a design change where the
countersunk condition cannot be met. Pipes and culverts 24
inches or less in diameter shall be countersunk three inches
below the natural stream bed elevations, and pipes and
culverts greater than 24 inches shall be countersunk at least
six_inches below the natural stream bed elevations.
Hydraulic capacity shall be determined based on the
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reduced capacity due to the countersunk position. In all
stream  crossings appropriate _measures  shall  be
implemented to minimize any disruption of aquatic life
movement.

3. Wet or uncured concrete shall be prohibited from entry
into flowing surface waters, unless the area is contained
within a cofferdam and the work is performed in the dry or
unless otherwise approved by DEQ the Department of
Environmental Quality. Excess or waste concrete shall not
be disposed of in flowing surface waters or washed into
flowing surface waters.

4. All fill material shall be clean and free of contaminants
in toxic concentrations or amounts in accordance with all
applicable laws and regulations.

5. Erosion and sedimentation controls shall be designed in
accordance with the Virginia Erosion and Sediment
Control Handbook, Third Edition, 1992. These controls
shall be placed prior to clearing and grading and
maintained in good working order to minimize impacts to
state waters. These controls shall remain in place until the
area is stabilized and shall then be removed.

6. Exposed slopes and streambanks shall be stabilized
immediately upon completion of work in each permitted
impact area. All denuded areas shall be properly stabilized
in accordance with the Virginia Erosion and Sediment
Control Handbook, Third Edition, 1992.

7. All construction, construction access (e.g., cofferdams,
sheetpiling, and causeways) and demolition activities
associated with this the project shall be accomplished in a
manner that minimizes construction or waste materials
from entering surface waters to the maximum extent
practicable, unless authorized by this VWP general permit.

8. No machinery may enter flowing waters, unless
authorized by this VWP general permit or approved prior
to entry by the Department of Environmental Quality.

9. Heavy equipment in temporarily impacted wetland areas
shall be placed on mats, geotextile fabric, or other suitable
material, to minimize soil disturbance to the maximum
extent practicable. Equipment and materials shall be
removed immediately upon completion of work.

10. All nonimpacted surface waters and compensatory
mitigation areas within 50 feet of permitted authorized
activities and within the project or right-of-way limits shall
be clearly flagged or marked for the life of the construction
activity at that location to preclude unauthorized
disturbances to these surface waters and compensatory
mitigation areas during construction. The permittee shall
notify contractors that no activities are to occur in these
marked surface waters.

11. Temporary disturbances to surface waters during
construction shall be avoided and minimized to the
maximum extent practicable. All temporarily disturbed
wetland areas shall be restored to preexisting conditions

within 30 days of completing work at each respective
temporary impact area, which shall include reestablishing
preconstruction elevations and contours; with topsoil from
the impact area where practicable and planting or seeding
with appropriate wetland vegetation according to cover
type (i.e., emergent, serub/shrub; scrub-shrub, or forested).
The permittee shall take all appropriate measures to
promote and maintain revegetation of temporarily
disturbed wetland areas with wetland vegetation through
the second year post-disturbance. All temporarily impacted
streams and streambanks shall be restored to their eriginat
preconstruction elevations and contours with topsoil from
the impact area where practicable within 30 days following
the construction at that stream segment—and—the—banks.
Streambanks shall be seeded or planted with the same

vegetation cover type originally present aleng—the
streambanks, including supplemental erosion control

grasses if necessary—except-forinvasive, Invasive species
identified on BGR's the Department of Conservation and
Recreation's Virginia Invasive Alien Plant Species of
Mirginia-tist List shall not be used to the maximum extent
practicable or without prior approval from the Department
of Environmental Quality.

12. Materials (including fill, construction debris, and
excavated and woody materials) temporarily stockpiled in
wetlands shall be placed on mats or geotextile fabric,
immediately stabilized to prevent entry into state waters,
managed such that leachate does not enter state waters, and
completely removed within 30 days following completion
of that construction activity. Disturbed areas shall be
returned to eriginal preconstruction elevations and
contours; with topsoil from the impact area where
practicable; restored within 30 days following removal of
the stockpile;; and restored with the same vegetation cover
type originally present, including supplemental erosion
control grasses if necessary—exeept-ferinvasive. Invasive
species identified on DBCR's the Department of
Conservation and Recreation's Virginia Invasive Alien
Plant Species ef-Virginia-tst List shall not be used to the
maximum extent practicable or without prior approval
from the Department of Environmental Quality.

13. Continuous flow of perennial springs shall be
maintained by the installation of spring boxes, french
drains, or other similar structures.

14. The permittee shall employ measures to prevent spills
of fuels or lubricants into state waters.

15. The permittee shall conduct his activities in accordance
with the time-of-year restrictions recommended by the
Virginia Department of Game and Inland Fisheries, the
Virginia Marine Resources Commission, or other
interested and affected agencies, as contained, when
applicable, in Department of Environmental Quality VWP
general permit coverage, and shall ensure that all
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contractors are aware of the time-of-year restrictions
imposed.

16. Water quality standards shall not be violated as a result

of the construction activities—unless-allowed-by-this-permit

17. If stream channelization or relocation is required, all
work in surface waters shall be done in the dry, unless
otherwise authorized by this\AMPgeneralpermit the
Department of Environmental Quality, and all flows shall
be diverted around the channelization or relocation area
until the new channel is stabilized. This work shall be
accomplished by leaving a plug at the inlet and outlet ends
of the new channel during excavation. Once the new
channel has been stabilized, flow shall be routed into the
new channel by first removing the downstream plug and
then the upstream plug. The rerouted stream flow must be
fully established before construction activities in the old
stream channel can begin.

D- C. Road crossings.

1. Access roads and associated bridges e, pipes, and
culverts shall be constructed to minimize the adverse
effects on surface waters to the maximum extent
practicable. Access  roads  constructed above
preconstruction elevations and contours and-elevations in
surface waters must be bridged, piped, or culverted to
maintain surface flows.

2. Installation of road crossings shall occur in the dry via
the implementation of cofferdams, sheetpiling, stream
diversions, or similar structures.

E: D. Utility lines.

1. All utility line work in surface waters shall be performed
in a manner that minimizes disturbance, and the area must
be returned to its eriginal preconstruction elevations and
contours with topsoil from the impact area where
practicable and restored within 30 days of completing work
in the area, unless otherwise authorized by this AP
general-permit the Department of Environmental Quality.
Restoration shall be the seeding or planting of the same
vegetation cover type originally present, including
supplemental erosion control grasses if necessary,—exeept
for—invasive. Invasive species identified on BCR's the
Department of Conservation and Recreation's Virginia
Invasive Ahlien Plant Species ef-\irginia-list List shall not
be used to the maximum extent practicable or without prior
approval from the Department of Environmental Quality.

2. Material resulting from trench excavation may be
temporarily sidecast into wetlands not to exceed a total of
90 days, provided the material is not placed in a manner
such that it is dispersed by currents or other forces.

3. The trench for a utility line cannot be constructed in a
manner that drains wetlands (e.g., backfilling with
extensive gravel layers creating a french drain effect). For
example, utility lines may be backfilled with clay blocks to

ensure that the trench does not drain surface waters
through which the utility line is installed.

E: E. Stream modification and stream bank protection.

1. Riprap bank stabilization shall be of an appropriate size
and design in accordance with the Virginia Erosion and
Sediment Control Handbook, Third Edition, 1992.

2. Riprap aprons for all outfalls shall be designed in
accordance with the Virginia Erosion and Sediment
Control Handbook, Third Edition, 1992.

3. For bank protection activities, the structure and backfill
shall be placed as close to the stream bank as practicable.
No material shall be placed in excess of the minimum
necessary for erosion protection.

4. All stream bank protection structures shall be located to
eliminate or minimize impacts to vegetated wetlands to the
maximum extent practicable.

5. Asphalt and materials containing asphalt or other toxic
substances shall not be used in the construction of
submerged sills or breakwaters.

6. Redistribution of existing stream substrate for the
purpose of erosion control is prohibited.

7. No material removed from the stream bottom shall be
disposed of in surface waters, unless otherwise authorized

by this VWP general permit.
G- E. Dredging.
1. Dredging depths shall be determined and authorized

according to the proposed use and controlling depths
outside the area to be dredged.

2. Dredging shall be accomplished in a manner that
minimizes disturbance of the bottom and minimizes
turbidity levels in the water column.

3. If evidence of impaired water quality, such as a fish kill,
is observed during the dredging, dredging operations shall
cease, and the Department of Environmental Quality
{BEQ)-shall be notified immediately.

4. Barges used for the transportation of dredge material
shall be filled in such a manner to prevent the overflow of
dredged materials.

5. Double handling of dredged material in state waters
shall not be permitted.

6. For navigation channels the following shall apply:

a. A buffer of four times the depth of the dredge cut shall
be maintained between the bottom edge of the design
channel and the channelward limit of wetlands, or a
buffer of 15 feet shall be maintained from the dredged
cut and the channelward edge of wetlands, whichever is
greater. This landward limit of buffer shall be flagged
and inspected prior to construction.

b. Side slope cuts of the dredging area shall not exceed a
two-horizontal-to-one-vertical slope to prevent slumping
of material into the dredged area.
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7. A dredged material management plan for the designated
upland disposal site shall be submitted and approved 30
days prior to initial dredging activity.

8. Pipeline outfalls and spillways shall be located at
opposite ends of the dewatering area to allow for
maximum retention and settling time. Filter fabric shall be
used to line the dewatering area and to cover the outfall
pipe to further reduce sedimentation to state waters.

9. The dredge material dewatering area shall be of
adequate size to contain the dredge material and to allow
for adequate dewatering and settling out of sediment prior
to discharge back into state waters.

10. The dredge material dewatering area shall utilize an
earthen berm or straw bales covered with filter fabric along
the edge of the area to contain the dredged material, and
filter bags, or other similar filtering practices, any of which
shall be properly stabilized prior to placing the dredged
material within the containment area.

11. Overtopping of the dredge material containment berms
with dredge materials shall be strictly prohibited.

H-: G. Stormwater management facilities.

1. Stormwater management facilities shall be installed in
accordance with best management practices and watershed
protection techniques (e.g., vegetated buffers, siting
considerations to minimize adverse effects to aquatic
resources, bioengineering methods incorporated into the
facility design to benefit water quality and minimize
adverse effects to aquatic resources) that provide for long-
term aquatic resources protection and enhancement, to the
maximum extent practicable.

2. Compensation for unavoidable impacts shall not be
allowed within maintenance areas of stormwater
management facilities.

3. Maintenance activities within stormwater management
facilities shall not require additional permit autherization
coverage or compensation, provided that the maintenance
activities do not exceed the original contours of the facility,
as approved and constructed, and is accomplished in
designated maintenance areas as indicated in the facility
maintenance or design plan or when unavailable, an
alternative plan approved by the Department of
Environmental Quality.

Part 11. Construction and Compensation Requirements,
Monitoring and Reporting.

A. Minimum compensation requirements:

1. The permittee shall provide appropriate-and-practicable

any required compensation for al impacts meeting in
accordance with the conditions eutlined in this VWP

general permit and the chapter promulgating the general
permit. For all compensation that requires a protective
mechanism, including preservation of surface waters or
buffers, the permittee shall record the approved protective
mechanism in the chain of title to the property, or an

equivalent instrument for government-owned lands, and
proof of recordation shall be submitted to the Department
of Environmental Quality prior to commencing impacts in
surface waters.

2. Compensation options that may be considered under this
VWP general permit shall meet the criteria in 9VAC25-
680-70 and 9VAC25-210-116.

3. The permittee-responsible compensation site or sites
depicted in the conceptual compensation plan submitted
with the application shall constitute the compensation site

for-the-approved-project. A site change will may require a
modification to the-autherization coverage.

4. For compensation involving the purchase er—use of
mitigation bank credits or a-centribution-te-an the purchase
of in-lieu fee fund program credits, the permittee shall not
initiate work in permitted impact areas until documentation
of the mitigation bank credit purchase erusage or of the
fund-contribution in-lieu fee program credit purchase has
been submitted to and received by BEQ the Department of
Environmental Quality.

5. All-aspects-of the-compensation The final compensatory
mitigation plan shall be finalized; submitted to and

approved by the board prior to a construction activity in
permitted impact areas. The board shall review and provide
written comments on the final plan within 30 days of
receipt or it shall be deemed approved. The final
compensation plan as approved by the board shall be an
enforceable requirement of any coverage under this VWP
general permit autherization. Deviations from the approved
final plan must shall be submitted and approved in advance
by the board.

6. a. The final permittee-responsible
compensation plan shall include:

wetlands
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(1) The complete information on all components of the
conceptual compensation plan.

(2) A summary of the type and acreage of existing
wetland impacts anticipated during the construction of
the compensation site and the proposed compensation for
these impacts; a site access plan; a monitoring plan,
including proposed success criteria, monitoring goals,
and the location of photo-monitoring stations, monitoring
wells, vegetation sampling points, and reference wetlands
or _streams (if available); an abatement and control plan
for _undesirable plant species; an _erosion _and
sedimentation control plan; a construction schedule; and
the final protective mechanism for the protection of the
compensation site or sites, including all surface waters
and buffer areas within its boundaries.

(3) The approved protective mechanism. The protective
mechanism shall be recorded in the chain of title to the
property, or an equivalent instrument for government-
owned lands, and proof of recordation shall be submitted
to the Department of Environmental Quality prior to
commencing impacts in surface waters.

% b. The final permittee-responsible  stream
compensation plan shall include:

_ | s : ion_nlan i
terms—of-—replacement—of—stream—functions—and—water
guakity-benefits;

(1) The complete information on all components of the

conceptual compensation plan.

(2) An evaluation, discussion, and plan drawing or
drawings of existing conditions on the proposed
compensation stream, including the identification of
functional and physical deficiencies for which the
measures are proposed, and summary of geomorphologic
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measurements (e.qg., stream width, entrenchment ratio,
width-depth ratio, sinuosity, slope, substrate, etc.); a site
access plan; a monitoring plan, including a monitoring
and reporting schedule, monitoring design _and
methodologies for success, proposed success criteria,
location of photo-monitoring  stations, vegetation
sampling points, survey points, bank pins, scour chains,
and reference streams; an abatement and control plan for
undesirable plant species; an erosion and sedimentation
control plan, if appropriate; a construction schedule; a
plan-view drawing depicting the pattern and all
compensation _measures _being employed; a profile
drawing; cross-sectional drawing or drawings of the
proposed compensation stream; and the final protective
mechanism for the protection of the compensation site or
sites, including all surface waters and buffer areas within
its boundaries.

(3) The approved protective mechanism. The protective
mechanism shall be recorded in the chain of title to the
property, or an equivalent instrument for government-
owned lands, and proof of recordation shall be submitted
to the Department of Environmental Quality prior to
commencing impacts in surface waters.

8—Forfinal 6. The following criteria shall apply to

permittee-responsible wetland or stream compensation

plans;the:
a. The vegetation used shall be native species common to
the area, shall be suitable for growth in local wetland or
riparian conditions, and shall be from areas within the
same or adjacent USBA U.S. Department of Agriculture
Plant Hardiness Zone or NRGS Natural Resources
Conservation Service Land Resource Region as that of
the project site. Planting of woody plants shall occur
when vegetation is normally dormant, unless otherwise
approved in the final wetlands or stream compensation

plan or plans.

10 b. All work in permitted impact areas shall cease if
compensation site construction has not commenced
within 180 days of commencement of project
construction, unless otherwise authorized by the board.
11-DEQ c. The Department of Environmental Quality
shall be notified in writing at-least-10-days prior to the
initiation of construction activities at the compensation
sites site.
wetlands-or-stream-compensation-plan{s)-

13. d. Point sources of stormwater runoff shall be
prohibited from entering a wetland compensation site
prior to treatment by appropriate best management
practices. Appropriate best management practices may
include sediment traps, grassed waterways, vegetated
filter strips, debris screens, oil and grease separators, or
forebays.

14 e. The success of the compensation shall be based on

meeting the success criteria established in the approved
final compensation plan.
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18 f. If the wetland or stream compensation area fails to
meet the specified success criteria in a particular
monitoring year, other than the final monitoring year, the
reasons for this failure shall be determined and a
corrective action plan shall be submitted to BDEQ the
Department of Environmental Quality for approval with
or before that year's monitoring report. The corrective
action plan shall contain at minimum the proposed
actions, a schedule for those actions, and a monitoring
plan, and shall be implemented by the permittee in
accordance with the approved schedule. Should
significant changes be necessary to ensure success, the
required monitoring cycle shall begin again, with
monitoring year one being the year that the changes are
complete as confirmed by DEQ the Department of
Environmental Quality. If the wetland or stream
compensation area fails to meet the specified success
criteria by the final monitoring year, or if the wetland or
stream compensation area has not met the stated
restoration goals, reasons for this failure shall be
determined and a corrective action plan, including
proposed actions, a schedule, and a monitoring plan,
shall be submitted with the final year monitoring report
for DEQ the Department of Environmental Quality
approval. Corrective action shall be implemented by the
permittee in accordance with the approved schedule.
Annual monitoring shall be required to continue until two
sequential, annual reports indicate that all criteria have
been successfully satisfied and the site has met the
overall restoration goals (e.g., that corrective actions
were successful).

19. g. The surveyed wetland boundary for the
compensation site shall be based on the results of the
hydrology, soils, and vegetation monitoring data and
shall be shown on the site plan. Calculation of total
wetland acreage shall be based on that boundary at the
end of the monitoring cycle. Data shall be submitted by
December 31 of the final monitoring year.

20: h. Herbicides or algicides—shall not be used in or
immediately adjacent to the compensation site or sites
without prior authorization by the board. All vegetation
removal shall be done by manual means only, unless

authorized by BEQ the Department of Environmental
Quality in advance.

B. Impact site construction monitoring.

1. Construction activities authorized by this permit that are
within impact areas shall be monitored and documented.
The monitoring shall decument-the-preexisting-conditions;
conditions—Meonitoring—shal—consist of ene—of—the
folowing-options:

a. Preconstruction photographs taken at each impact area

prior to initiation of activities within impact areas.
Photographs shall remain on the project site and depict
the impact area and the nonimpacted surface waters
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immediately adjacent to and downgradient of each
impact area. Each photograph shall be labeled to include
the following information: permit number, impact area
number, date and time of the photograph, name of the
person taking the photograph, photograph orientation,
and photograph subject description.

b. Site inspections shall be conducted by the permittee or
the permittee's qualified designee once every calendar
month during activities within impact areas. Monthly
inspections shall be conducted in the following areas: all
authorized permanent and temporary impact areas; all
avoided surface waters, including wetlands, stream
channels, and open water; surface water areas within 50
feet of any land disturbing activity and within the project
or _right-of-way limits; and all on site permanent
preservation _areas required under _this  permit.
Observations shall be recorded on the inspection form
provided by the Department of Environmental Quality.
The form shall be completed in its entirety for each
monthly inspection and shall be kept on site and made
available for review by the Department of Environmental
Quality staff upon request during normal business hours.
Inspections are not required during periods of no activity
within impact areas.

4. 2. Monitoring of water quality parameters shall be
conducted during permanent relocation of perennial
streams through new channels in the manner noted below.
The permittee shall report violations of water quality
standards to DEQ the Department of Environmental
Quality in accordance with the procedures in Part—H-E
9VAC?25-680-100 Part Il E. Corrective measures and
additional monitoring may be required if water quality
standards are not met. Reporting shall not be required if
water quality standards are not violated.

a. A sampling station shall be located upstream and
immediately downstream of the relocated channel.

b. Temperature, pH and dissolved oxygen (D.O.)
measurements shall be taken every 30 minutes for at least
two hours at each station prior to opening the new
channels and immediately before opening new channels.

c. Temperature, pH and D.O. readings shall be taken
after opening the channels and every 30 minutes for at
least three hours at each station.

C. Wetland Permittee-responsible wetland compensation site
monitoring.
1. An as-built ground survey, or an aerial survey provided
by a firm specializing in aerial surveys, shall be conducted
for the entire compensation site or sites, including invert
elevations for all water elevation control structures and
spot elevations throughout the site or sites. Aerial surveys
shall include the variation from actual ground conditions,
such as +/- 0.2 feet. Either type of survey shall be certified
by a licensed surveyor or by a registered professional
engineer to conform to the design plans. The survey shall

be submitted within 60 days of completing compensation
site construction. Changes or deviations in the as-built
survey or aerial survey shall be shown on the survey and
explained in writing.

2. Photographs shall be taken at the compensation site or
sites from the permanent markers identified in the final
compensation plan, and established to ensure that the same
locations and view directions at the site or sites are
monitored in each monitoring period. These photographs
shall be taken after the initial planting and at a time
specified in the final compensation plan during every
monitoring year.

3. Compensation site monitoring shall begin on the first
day of the first complete growing season (monitoring year
1) after wetland compensation site construction activities,
including planting, have been completed. Monitoring shall
be required for monitoring years 1, 2, 3, and 5, unless
otherwise approved by DEQ the Department of
Environmental Quality. In all cases, if all success criteria
have not been met in the final monitoring year, then
monitoring shall be required for each consecutive year
until two annual sequential reports indicate that all criteria
have been successfully satisfied.

4. The establishment of wetland hydrology shall be
measured weekly during the growing season, with the
location and number of monitoring wells, and frequency of
monitoring for each site, set forth in the final monitoring
plan. Hydrology monitoring well data shall be
accompanied by precipitation data, including rainfall
amounts, either from on site or from the closest weather
station. Once the wetland hydrology success criteria have
been satisfied for a particular monitoring year, monitoring
may be discontinued for the remainder of that monitoring
year following BEQ Department of Environmental Quality
approval. After a period of three monitoring years, the
permittee may request that hydrology monitoring be
discontinued, providing that adequate hydrology has been
established and maintained. Hydrology monitoring shall
not be discontinued without written approval from BEQ
the Department of Environmental Quality.

5. The presence of hydric soils or soils under hydric
conditions shall be evaluated in accordance with the final
compensation plan.

6. The establishment of wetland vegetation shall be in
accordance with the final compensation plan. Monitoring
shall take place in August, September, or October during
the growing season of each monitoring year, unless
otherwise authorized in the monitoring plan.

7. The presence of undesirable plant species shall be
documented.

8. All wetland compensation monitoring reports shall be
submitted in accordance with 9VAC25-680-100 Part Il E
6.
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D. Stream Permittee-responsible stream compensation;
restoration; and monitoring.

1. Riparian buffer restoration activities shall be detailed in
the final compensation plan and shall include, as
appropriate, the planting of a variety of native species
currently growing in the site area, including appropriate
seed mixtures and woody species that are bare root, balled,
or burlapped. A minimum buffer width of 50 feet,
measured from the top of the stream bank at bankfull
elevation landward on both sides of the stream, shall be
required where practical.

2. The installation of root wads, vanes, and other instream
structures, shaping of the stream banks and channel
relocation shall be completed in the dry whenever
practicable.

3. Livestock access to the stream and designated riparian
buffer shall be limited to the greatest extent practicable.

4. Stream channel restoration activities shall be conducted
in the dry or during low flow conditions. When site
conditions prohibit access from the streambank; or upon
prior authorization from the Department of Environmental
Quality, heavy equipment shall may be authorized for use
within the stream channel.

5. Photographs shall be taken at the compensation site from
the vicinity of the permanent photo stations identified in
the final compensation plan. The photograph orientation
shall remain constant during all monitoring events. At a
minimum, photographs shall be taken from the center of
the stream, facing downstream, with a sufficient number of
photographs to view the entire length of the restoration
site. Photographs shall document the completed restoration
conditions. Photographs shall be taken prior to site
activities, during instream and riparian compensation
construction activities, within one week of completion of
activities, and during at least one day of each monitoring
year to depict restored conditions.

6. An as-built ground survey, or an aerial survey provided
by a firm specializing in aerial surveys, shall be conducted
for the entire compensation site or sites. Aerial surveys
shall include the variation from actual ground conditions,
such as +/- 0.2 feet. The survey shall be certified by the
licensed surveyor or by a registered, professional engineer
to conform to the design plans. The survey shall be
submitted within 60 days of completing compensation site
construction. Changes or deviations from the final
compensation plans in the as-built survey or aerial survey
shall be shown on the survey and explained in writing.

7. Compensation site monitoring shall begin on day one of
the first complete growing season (monitoring year 1) after
stream compensation site constructions activities, including
planting, have been completed. Monitoring shall be
required for monitoring years 1 and 2, unless otherwise
determined approved by DEQ the Department of
Environmental Quality. In all cases, if all success criteria

have not been met in the final monitoring year, then
monitoring shall be required for each consecutive year
until two annual sequential reports indicate that all criteria
have been successfully satisfied.

8. All stream compensation site monitoring reports shall be
submitted in accordance with 9VAC25-680-100 Part Il E
6.

E. Reporting.

1. Written communications required by this VWP general
permit shall be submitted to the appropriate DEQ
Department of Environmental Quality office. The VWP
general permit autherization tracking number shall be
included on all correspondence.

2. BEQ The Department of Environmental Quality shall be

notified in writing at-least-10-days prior to the start of
construction activities at the first permitted-site-authorized
b) this—VWWE—gel ela_l PeFmit—autRo |zau’e S0 that
inspections—of—the p. oject—can _be_plal ed H deermed
ee_essalyl by DIE? Fhe _gt|||ea|t|e SI a_II |£elude 2
each-permitted impact area.

3—Construction-menitoring—reports—shall-be-submitted-to
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stations:

3. A construction status update form provided by the
Department of Environmental Quality shall be completed
and submitted to the Department of Environmental Quality
twice per year for the duration of coverage under a VWP
general permit. Forms completed in June shall be
submitted by or on July 10, and forms completed in
December shall be submitted by or on January 10. The
form shall include reference to the VWP permit tracking
number and one of the following statements for each
authorized surface water impact location:

a. Construction activities have not yet started;
b. Construction activities have started;

c. Construction activities have started but are currently
inactive; or

d. Construction activities are complete.

4. DEQ The Department of Environmental Quality shall be
notified in writing within 30 days following the completion
of all activities in all permitted authorized impact areas
a-H-t-hQ-FEQd—H-FPd@Hh-I-S—p@FmH— i i .

5. BEQ The Department of Environmental Quality shall be
notified in writing at-least-10-days prior to the initiation of
activities at the permittee-responsible compensation site.
The notification shall include a projected schedule of
activities and construction completion.

6. All permittee-responsible compensation site monitoring
reports shall be submitted annually by December 31, with
the exception of the last year ef-authorization, in which
case the report shall be submitted at least 60 days prior to
the expiration of autherization—under the general permit,
unless otherwise approved by the Department of
Environmental Quality.

a. All wetland compensation site monitoring reports shall
include, as applicable, the following:

(1) General description of the site including a site
location map identifying photo stations, vegetative and
soil monitoring stations, monitoring wells, and wetland
Zones.

(2) Summary of activities completed during the
monitoring year, including alterations or maintenance
conducted at the site.

(3) Description of monitoring methods.

(4) Analysis of all hydrology information, including
monitoring well data, precipitation data, and gauging
data from streams or other open water areas, as set forth
in the final compensation plan.

(5) Evaluation of hydric soils or soils under hydric
conditions, as appropriate.

(6) Analysis of all vegetative community information,
including woody and herbaceous species, both planted

and volunteers, as set forth in the final compensation
plan.

(7) Photographs labeled with the permit number, the
name of the compensation site, the phete photo-
monitoring station number, the photograph orientation,
the date and time of the photograph, the name of the
person taking the photograph, and a brief description of
the photograph subject. This information shall be
provided as a separate attachment to each photograph, if
necessary. Photographs taken after the initial planting
shall be included in the first monitoring report after
planting is complete.

(8) Discussion of wildlife or signs of wildlife observed at
the compensation site.

(9) Comparison of site conditions from the previous
monitoring year and reference site.

(10) Discussion of corrective measures or maintenance
activities to control undesirable species, to repair
damaged water control devices, or to replace damaged
planted vegetation.

(11) Corrective action plan, which includes proposed
actions, a schedule, and monitoring plan.

b. All stream compensation site monitoring reports shall
include, as applicable, the following:

(1) General description of the site including a site
location map identifying photo stations and monitoring
stations.

(2) Summary of activities completed during the
monitoring year, including alterations or maintenance
conducted at the site.

(3) Description of monitoring methods.

(4) An evaluation and discussion of the monitoring
results in relation to the success criteria and overall goals
of compensation.

(5) Photographs shall be labeled with the permit number,
the name of the compensation site, the phote photo-
monitoring station number, the photograph orientation,
the date and time of the photograph, the name of the
person taking the photograph, and a brief description of
the photograph subject. Photographs taken prior to
compensation site construction activities, during instream
and riparian restoration activities, and within one week of
completion of activities shall be included in the first
monitoring report.

(6) A discussion of alterations, maintenance, or major
storm events resulting in significant change in stream
profile or cross section, and corrective actions conducted
at the stream compensation site.

(7) Documentation of undesirable plant species and
summary of abatement and control measures.

(8) A summary of wildlife or signs of wildlife observed
at the compensation site.
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(9) Comparison of site conditions from the previous
monitoring year and reference site, and as-built survey, if
applicable.

(10) A corrective action plan, which includes proposed
actions, a schedule and monitoring plan.

(11) Additional submittals that were approved by BDEQ
the Department of Environmental Quality in the final
compensation plan.

7. The permittee shall notify BEQ the Department of
Environmental Quality in writing when unusual or
potentially complex conditions are encountered which
require debris removal or involve potentially toxic
substance. Measures to remove the obstruction, material, or
toxic substance or to change the location of a structure are
prohibited until approved by BEQ the Department of
Environmental Quality.

8. The permittee shall report fish kills or spills of oil or fuel
immediately upon discovery. If spills or fish kills occur
between the hours of 8:15 a.m. to 5 p.m., Monday through
Friday, the appropriate BEQ Department of Environmental
Quality regional office shall be notified; otherwise, the
Department of Emergency Management shall be notified at
1-800-468-8892.

9. Violations of state water quality standards shall be
reported within—24—heurs to the appropriate DEQ
Department of Environmental Quality office no later than
the end of the business day following discovery.

10. The permittee shall notify the Department of
Environmental Quality no later than the end of the third

this VWP _general permit; the Clean Water Act, as amended;
and the State Water Control Law and requlations adopted
pursuant to it. Any VWP general permit violation or
noncompliance is a violation of the Clean Water Act and
State Water Control Law and is grounds for (i) enforcement
action, (ii) VWP _general permit coverage termination for
cause, (iii) VWP general permit coverage revocation, (iv)
denial of application for coverage, or (v) denial of an
application for a modification to VWP general permit
coverage. Nothing in this VWP general permit shall be
construed to relieve the permittee of the duty to comply with
all applicable federal and state statutes, regulations, and toxm
standards and prohlbltlons

B. Duty to mitigate. The permittee shall take all reasonable
steps to minimize or prevent impacts in violation of the VWP
general permit that may have a reasonable likelihood of
adversely affecting human health or the environment.

C. Reopener. This VWP general permit autherization may
be reopened to modify its conditions when the circumstances
on which the previous VWP general permit authorization was
based have materially and substantially changed, or special
studies conducted by the board or the permittee show material
and substantial change since the time the VWP general permit
authorization was issued and thereby constitute cause for
revoking and reissuing the VWP general permit authorization

business day following the discovery of additional impacts
to surface waters including wetlands, stream channels, and
open water that are not authorized by the Department of
Environmental Quality or to any required preservation
areas. The notification shall include photographs, estimated
acreage or linear footage of impacts, and a description of
the impacts.

10. 11. Submittals required by this VWP general permit
shall contain the following signed certification statement:

"l certify under penalty of law that this document and all
attachments were prepared under my direction or supervision
in accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information
submitted. Based on my inquiry of the person or persons who
manage the system, or those persons directly responsible for
gathering the information, the information submitted is, to the
best of my knowledge and belief, true, accurate, and
complete. 1 am aware that there are significant penalties for
submitting false information, including the possibility of fine
and imprisonment for knowing violation."

Part I11. Conditions Applicable to All VWP General Permits.

A. Duty to comply. The permittee shall comply with all
conditions, limitations, and other requirements of the VWP
general permit;_any requirements in coverage granted under

D. Compliance with state and federal law. Compliance with
this VWP general permit constitutes compliance with the
VWP permit requirements of the State Water Control Law.
Nothing in this VWP general permit shall be construed to
preclude the institution of any legal action under or relieve
the permittee from any responsibilities, liabilities, or other
penalties established pursuant to any other state law or
regulation or under the authority preserved by § 510 of the
Clean Water Act.

E. Property rights. The issuance of this VWP general permit
does not convey property rights in either real or personal
property; or exclusive privileges, nor does it authorize injury
to private property ef, any invasion of personal property
rights, per or any infringement of federal, state, or local laws
or regulations.

F. Severability. The provisions of this VWP general permit
authorization are severable.

G. Right-of Inspection and entry. Fhe Upon presentation of
credentials, the permittee shall allow the board or its-agents;
upon-the-presentation-ofcredentials any duly authorized agent
of the board, at reasonable times and under reasonable
circumstances, to enter upon the permittee's property, public
or private, and have access to inspect and copy any records
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that must be kept as part of the VWP general permit
conditions; to inspect any facilities, operations, or practices
(including monitoring and control equipment) regulated or
required under the VWP general permit; and to sample or
monitor any substance, parameter, or activity for the purpose
of assuring compliance with the conditions of the VWP
general permit or as otherwise authorized by law. For the
purpose of this section, the time for inspection shall be
deemed reasonable during regular business hours. Nothing
contained herein shall make an inspection time unreasonable
during an emergency.

H. Transferability of VWP general permit authorization
coverage. Fhis VWP general permit autherization coverage
may be transferred to another persen-by-a permittee when all
of the criteria listed below in this subsection are met. On the
date of the VWP general permit authorization coverage
transfer, the transferred VWP general permit autherization
coverage shall be as fully effective as if it had been issued
granted directly to the new permittee.

1. The current permittee notifies the board of the proposed

transfer of the title-to-the-facility-orproperty—2-The-notice
to-the-board-includes general permit coverage and provides

J. VWP general permit authorization coverage termination
for cause. Fhis VWP general permit autherization coverage is
subject to termination for cause by the board after public
notice and opportunity for a hearing pursuant to 9VAC25-
230. Reasons for termination for cause are as follows:

1. Noncompliance by the permittee with any provision of
the VWP general permit regulation, any condition of the

a written agreement between the current and new
permittees containing a specific date of transfer of VWP
general permit autherization responsibility, coverage, and
liability to the new permittee, or that the current permittee
will retain such responsibility, coverage, or liability,
including liability for compliance with the requirements of
enforcement activities related to the permnitted authorized
activity.

3- 2. The board does not within 15 days notify the current
and new permittees of its intent to modify or revoke and
reissue the VWP general permit authorization—within—15

days.

I. Notice of planned change. Autherization-under-this-\VWP
general permit coverage may be modified subsequent to
issuance in ene-ormore-of-thecases-listed-below accordance

W|th 9VAC25 680 80. A—neﬂee—ef—planned—ehange—rs—net

VWP general permit autherization, or any requirement in
general permit coverage;

2. The permittee's failure in the application or during the
VWPR—general—permit—authorization—issuance process of
granting VWP general permit coverage to disclose fully all
relevant facts or the permittee's misrepresentation of any
relevant facts at any time;

3. The permittee's violation of a special or judicial order;
and

4. A determination by the board that the permitted
authorized activity endangers human health or the
environment and can be regulated to acceptable levels by a

modification to VWP general permit autherizationplanned
change coverage or a termination-fer-cause:;

5. A change in any condition that requires either a
temporary or permanent reduction or elimination of any
activity controlled by the VWP general permit; or

6. A determination that the authorized activity has ceased
and that the compensation for unavoidable adverse impacts
has been successfully completed.

K. The board may terminate VWP general permit coverage
without cause when the permittee is no longer a legal entity
due to death or dissolution or when a company is no longer
authorized to conduct business in the Commonwealth. The
termination shall be effective 30 days after notice of the
proposed termination is sent to the last known address of the
permittee or registered agent, unless the permittee objects
within that time. If the permittee does object during that
period, the board shall follow the applicable procedures for
termination under 8§ 62.1-44.15:25 of the Code of Virginia
and 9VAC25-230.
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K- L. VWP general permit authorization coverage
termination by consent. Fhis—\AMP—general—permit
autnorzaton—may Be e ||ateel_ . Iay_ consent—when—all
permitted e&euulmes” FequiHRg euheau_e_l y der—8Vy (gl 25
completed-orwhen-the-authorized-impacts-witl-not-oceur. The
permittee shall submit a request for termination by consent
within 30 days of preject-completion-orproject-cancellation
completing or cancelling all authorized activities requiring
notification under 9VAC25-680-50 A and all compensatory
mitigation requirements. When submitted for project
completion, the request for termination by consent shall
constitute a notice of project completion in accordance with
9VAC25-210-130 F. The director may accept this termination
of autherization coverage on behalf of the board. The regquest
for-termination-by-consent permittee shall eentain-submit the

following information:
1. Name, mailing address, and telephone number ef-the
permittee;
2. Name and location of the activity;

3. The VWP general permit autherization tracking number;
and

4. One of the following certifications:
a. For project completion:

"l certify under penalty of law that all activities and any
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
been completed. | understand that by submitting this
notice of termination I am no longer authorized to
perform activities in surface waters in accordance with
the VWP general permit_and general permit coverage,
and that performing activities in surface waters is
unlawful where the activity is not authorized by a the
VWP permit or coverage, unless otherwise excluded
from obtaining coverage. | also understand that the
submittal of this notice does not release me from liability
for any violations of this the VWP general permit
autherization coverage.”

b. For project cancellation:

"I certify under penalty of law that the activities and any
required compensatory mitigation authorized by this the
VWP general permit and general permit coverage will
not occur. | understand that by submitting this notice of
termination 1 am no longer authorized to perform
activities in surface waters in accordance with the VWP
general permit_and general permit coverage, and that
performing activities in surface waters is unlawful where
the activity is not authorized by a the VWP permit or
coverage, unless otherwise excluded from obtaining
coverage. | also understand that the submittal of this
notice does not release me from liability for any
violations of this the VWP general permit authorization

or coverage, nor does it allow me to resume the permitted

authorized activities  without

reauthorization coverage."

c. For events beyond permittee control, the permittee
shall provide a detailed explanation of the events, to be
approved by BEQ the Department of Environmental
Quality, and the following certification statement:

"l certify under penalty of law that the activities or the
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
been completed (see attached). | understand that by
submitting this notice of termination | am no longer
authorized to perform activities in surface waters in
accordance with the VWP general permit_and general
permit coverage, and that performing activities in surface
waters is unlawful where the activity is not authorized by
a the VWP permit or coverage, unless otherwise
excluded from obtaining coverage. | also understand that
the submittal of this notice does not release me from
liability for any violations of this—the VWP general
permit authorization_or coverage, nor does it allow me to
resume the permitted authorized actlvmes without
reapplication and reautherization coverage.

L M. Civil and criminal liability. Nothing in this VWP
general permit shall be construed to relieve the permittee
from civil and criminal penalties for noncompliance.

M= N. Oil and hazardous substance liability. Nothing in this
VWP general permit shall be construed to preclude the
institution of legal action or relieve the permittee from any
responsibilities, liabilities, or penalties to which the permittee
is or may be subject under § 311 of the Clean Water Act or 88
62.1-44.34:14 through 62.1-44.34:23 of the State Water
Control Law.

N: O. Duty to cease or confine activity. It shall not be a
defense for a permittee in an enforcement action that it would
have been necessary to halt or reduce the activity for which a
VWP general permit coverage has been granted in order to
maintain compliance with the conditions of the VWP general
permit or coverage.

O P. Duty to provide information.

1. The permittee shall furnish to the board any information
which that the board may request to determine whether
cause exists for modifying, revoking and-reissuing-and, or
terminating the VWP permit autherization; coverage or to
determine compliance with the VWP general permit
authorization or general permit coverage. The permittee
shall also furnish to the board, upon request, copies of
records required to be kept by the permittee.

2. Plans, maps, conceptual reports, and other relevant
information shall be submitted as required by the board
prior to commencing construction.

P- Q. Monitoring and records requirements.

1. Monitoring of parameters, other than pollutants, shall be
conducted according to approved analytical methods as

reapplication and
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specified in the VWP general permit. Analysis of
pollutants will be conducted according to 40 CFR Part 136
(2000), Guidelines Establishing Test Procedures for the
Analysis of Pollutants.

2. Samples and measurements taken for the purpose of
monitoring shall be representative of the monitored
activity.

3. The permittee shall retain records of all monitoring
information, including all calibration and maintenance
records and all original strip chart or electronic recordings
for continuous monitoring instrumentation, copies of all
reports required by the VWP general permit, and records of
all data used to complete the application for coverage
under the VWP general permit, for a period of at least three
years from the date of the general permit expiration efa
granted \VAWP-permit. This period may be extended by

request of the board at any time.
4. Records of monitoring information shall include, as
appropriate:
a. The date, exact place, and time of sampling or
measurements;

b. The name of the individuals who performed the
sampling or measurements;

c. The date and time the analyses were performed,;

d. The name of the individuals who performed the
analyses;

e. The analytical techniques or methods supporting the
information such as observations, readings, calculations,
and bench data used;

f. The results of such analyses; and
g. Chain of custody documentation.

Q- R. Unauthorized discharge of pollutants. Except in
compliance with this VWP general permit, it shall be
unlawful for the permittee to:

1. Discharge into state waters sewage, industrial wastes,
other wastes, or any noxious or deleterious substances;

2. Excavate in a wetland;

3. Otherwise alter the physical, chemical, or biological
properties of state waters and make them detrimental to the
public health, to animal or aquatic life, or to the uses of
such waters for domestic or industrial consumption, for
recreation, or for other uses; or

4. On and after August 1, 2001, for linear transportation
projects of the Virginia Department of Transportation, or
on and after October 1, 2001 for all other projects, conduct
the following activities in a wetland:

a. New activities to cause draining that significantly
alters or degrades existing wetland acreage or functions;

b. Filling or dumping;
c. Permanent flooding or impounding; or

d. New activities that cause significant alteration or
degradation of existing wetland acreage or functions.

S. Duty to reapply. Any permittee desiring to continue a
previously authorized activity after the expiration date of the
VWP general permit shall comply with the provisions in
9VAC25-680-27.

NOTICE: The following forms used in administering the
regulation were filed by the agency. The forms are not being
published; however, online users of this issue of the Virginia
Register of Regulations may click on the name of a form with
a hyperlink to access it. The forms are also available from the
agency contact or may be viewed at the Office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia 23219.

FORMS (9VAC25-680)

Department of Environmental Quality Water Division
Permit Application Fee Form (rev. 10/14)
. . lication_ S
Joint Permit Application for Projects in Tidewater, Virginia
(efE-10/04) (eff. 03/14)

Monthly Reporting of Impacts Less than or Equal to One-
Tenth Acre Statewide (eff. 08/2007)

Standard Joint Permit Application for Activities in Waters
and Wetlands of the Commonwealth of Virginia (eff.
03/2014)

Virginia Department of Transportation Inter-Agency
Coordination Meeting Joint Permit Application—{eff—10/02)
(eff. 06/2008)
DOCUMENTS
(9VAC25-680)

Classification of Wetlands and Deepwater Habitats of the
United States, Cowardin, Lewis M. Il, et al., United States
Fish and Wildlife Service, December 1979, Reprinted 1992.

Guidelines for Specification of Disposal Sites for Dredged
of Fill Material, 40 CFR Part 230 (Federal Register December

24, 1980)

Virginia Erosion and Sediment Control Handbook, Third
Edition, 1992, Department of Conservation and Recreation-

Virginia Invasive Plant Species List, Natural Heritage
Technical Document 14-11, Department of Conservation and
Recreation, Division of Natural Heritage (2014)

VAR. Doc. No. R14-4059; Filed October 23, 2015, 10:00 a.m.

INCORPORATED BY REFERENCE

Proposed Regulation

REGISTRAR'S NOTICE: The State Water Control Board is
claiming an exemption from Article 2 of the Administrative
Process Act in accordance with § 2.2-4006 A 8 of the Code of
Virginia, which exempts general permits issued by the State
Water Control Board pursuant to the State Water Control Law
(8 62.1-44.2 et seq. of the Code of Virginia) if the board (i)
provides a Notice of Intended Regulatory Action in
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conformance with the provisions of §2.2-4007.01; (ii)
following the passage of 30 days from the publication of the
Notice of Intended Regulatory Action forms a technical
advisory committee composed of relevant stakeholders,
including potentially affected citizens groups, to assist in the
development of the general permit; (iii) provides notice and
receives oral and written comment as provided in § 2.2-
4007.03; and (iv) conducts at least one public hearing on the
proposed general permit.

Title of Regqulation: 9VAC25-690. Virginia Water
Protection General Permit for Impacts from Development
and Certain Mining Activities (amending 9VAC25-690-10
through 9VAC25-690-100; adding 9VAC25-690-15,
9VAC25-690-25, 9VAC25-690-27,  9VAC25-690-35;
repealing 9VAC25-690-95).

Statutory Authority: 8 62.1-44.15 of the Code of Virginia;
8§ 401 of the Clean Water Act (33 USC § 1251 et seq.).

Public Hearing Information:

January 11, 2016 - 1:30 p.m. - James City County Board of
Supervisors, Board Room, Building F, 101 Mounts Bay
Road, Williamsburg, VA 23185

January 12, 2016 - 1:30p.m. - Department of
Environmental Quality, Northern Regional Office, 13901
Crown Court, Woodbridge, VA 22193

January 13, 2016 - 1:30p.m. - Department of
Environmental Quality, Blue Ridge-Roanoke Regional
Office, 3019 Peters Creek Road, Roanoke, VA 24019

Public Comment Deadline: January 29, 2016.

Agency Contact: Brenda Winn, Department of Environmental
Quality, 629 East Main Street, P.O. Box 1105, Richmond,
VA 233218, telephone (804) 698-4516, FAX (804) 698-4032,
or email brenda.winn@deq.virginia.gov.

Summary:
The regulatory action reissues the existing general permit
that expires on August 1, 2016. The proposed amendments
(i) revise or clarify which activities in specific water
sources require application for a permit authorization and
which activities are excluded; (ii) revise and clarify the
application process, including the administrative and
technical information required to achieve a complete
permit application; (iii) revise and clarify the
compensatory mitigation requirements, including the
sequencing of acceptable compensatory mitigation actions
and compensatory mitigation provisions, the requirements
for compensating impacts to open waters, or the
compensation necessary for temporary impacts; (iv)
modify provisions related to application processing,
informational requirements, or actions occurring post-
permit authorization for coverage; (v) modify permit
authorization transitions between general permit cycles;
(vi) delete the authorization term of seven years and
provisions for continuation of permit authorization
coverage; (vii) incorporate certain federal regulatory

provisions; (viii) clarify and update definitions; (ix)
reorganize the regulation; and (x) clarify and correct
grammar, spelling, and references.

9VAC25-690-10. Definitions.

The words and terms used in this regulation chapter shall
have the meanings defined in the State Water Control Law
(8 62.1-44.2 et seq. of the Code of Virginia) and the Virginia
Water Protection AMP) Permit Program Regulation
(9VAC25-210) unless a different meaning is required by the
context elearly—indicates—otherwise or unless—otherwise Is
indicated below.

"Bank protection” means measures employed to stabilize
channel banks and combat existing erosion problems. Such
measures may include the construction of riprap revetments,
sills, rock vanes, beach nourishment, breakwaters, bulkheads,
groins, spurs, levees, marsh toe stabilization, anti-scouring
devices, and submerged sills.

"Bioengineering method"” means a biological measure
incorporated into a facility design to benefit water quality and
minimize adverse effects to aquatic resources, to the
maximum extent practicable, for long-term aquatic resource
protection and improvement.

"Coverage" means authorization to conduct a project in
accordance with a VWP general permit.

"DEQ" means the Department of Environmental Quality.

"Histosols" means organic soils that are often called mucks,
peats, or mucky peats. The list of histosols in the
Commonwealth includes, but is not limited to, the following
soil series: Back Bay, Belhaven, Dorovan, Lanexa,
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Mattamuskeet, Mattan, Palms, Pamlico, Pungo, Pocaty, and
Rappahannock. Histosols are identified in the Hydric soils-list
Soils of the United States lists generated by United-States
U.S. Department of Agriculture Natural Resources
Conservation Service.

o~ |dﬁueted II SHﬁIlEtG_E .”E.lt.e's as-specified-in-5-62-1-44:15:20
"Independent utility” means a test to determine what
constitutes a single and complete project. A project is
considered to have independent utility if it would be
constructed absent the construction of other projects in the
project area. Portions of a phased development project that
depend upon other phases of the project do not have
independent utility. Portions of a phased development project
that would be constructed even if the other phases are not
built can be considered as separate single complete projects
with independent public and economic utility.

"In-stream mining" means activities or operations that
remove accumulated sand, gravel, and mineral deposits
directly from stream channels using equipment such as, but
not limited to, hydraulic dredges, clamshell dredges, or
draglines for the sole purpose of processing and selling the
material. In-stream mining does not include dredging
activities, whose main purpose is to maintain channels and
harbors for navigation, nor does it include the recovery of
spilled material, such as sand, gravel, and aggregate, that was
inadvertently spilled into a waterway during loading
activities.

"Notice of project completion" means a statement submitted
by the permittee or authorized agent that the authorized
activities and any required compensatory mitigation have

been completed.

"Phased development" means more than one project
proposed for a single piece of property or an assemblage of
contiguous properties under consideration for development by
the same person, or by related persons, that will begin and be
completed at different times. Depending on the relationship
between the projects, a phased development may be
considered a single and complete project or each project may
be considered a single and complete project, if each project
has independent utility, as defined in this subsection.

"Recreational facility" means a facility that is integrated into

the natural landscape and does not substantially change
preconstruction grades or deviate from natural landscape
contours.

stone-or-chunks-ofconerete:

Mm‘ iti 0

"Single and complete project” means the total project
proposed or accomplished by a person, which also has
independent utility, as defined in this section. For linear
projects, the "single and complete project” (e.g., a single and
complete crossing) will apply to each crossing of a separate
surface water (e.g., a single waterbody)} water body) and to

multiple crossings of the same waterbedy water body at
separate and distinct locations. Phases of a project that have

independent public and economic utility may each be
considered single and complete.

"State program general permit (SPGP)" means a general
permit issued by the Department of the Army in accordance
with 33-USC-1344(e};33-CFR-325-2(e}{2); 33 USC § 1344
and 33-CFR-325-3(b} 33 CFR 325.5(c)(3) and that is founded
on a state program. The SPGP is designed to avoid
duplication between the federal and state programs.
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"Up to 300 linear feet" means =0-00-te 300.00 linear feet or
less as measured along the center of the main channel of the
stream segment.

"Up to 4560 1,500 linear feet" means >0.00-to—1500.00
1,500.00 linear feet or less, as measured along the center of
the main channel of the stream segment.

"Up to one-tenth ef-an acre™ means 0.10 acre (4,356 square
feet) or less.

"Up to two acres" means 2.00 acres (87,120 square feet) or
less.

"Utility line" means a pipe or pipeline for the transportation
of a gaseous, liquid, liquefiable or slurry substance, for any
purpose, and a cable, line, or wire for the transmission for any
purpose of electrical energy, telephone, and telegraph
messages and radio and television communication. The term
utility line does not include activities which drain a surface
water to convert it to an upland, such as drainage tiles or
french drains; however, it does apply to pipes conveying
drainage from another area.

9VAC25-690-15. Statewide information requirements.
The board may request (i) such plans, specifications, and

rock/mineral mining (e.g., metalliferous ores); and surface
coal, natural gas, and coalbed methane gas mining, as
authorized by the Virginia Department of Mines, Minerals
and Energy. Applications for coverage under this VWP
general permit shall be processed for approval, approval with
conditions, or denial by the board. Authorization;
authorization Coverage, coverage with conditions, or
application denial by the board shall constitute the VWP
general permit action and shall follow all provisions in the
State Water Control Law (§ 62.1-44.2 et seq. of the Code of
Virginia), except for the public comment and participation
provisions, from which each VWP general permit
adtherization—authorization-with-conditions—or-denial action
is exempt.

B. The director or his designee may perform any act of the

board provided under this chapter, except as limited by §
62.1-44.14 of the Code of Virginia.

9VAC25-690-25. Authorization for coverage under VWP
general permit effective August 1, 2006.

A. All complete applications or notifications received by the
board through 11:59 p.m. on August 1, 2016, shall be
processed in accordance with the VWP general permit
regulation in effect August 1, 2006, through August 1, 2016.
If the application or notification is incomplete or if there is
not adequate time as allowed by § 62.1-44.15:21 of the Code
of Virginia to make a completeness determination, the
applicant shall reapply for coverage under the VWP general
permit effective August 2, 2016, or apply for a VWP
individual permit, including payment of any required permit
application fee. No refund of permit application fees shall be

other pertinent information as may be necessary to determine

made.

the effect of an applicant's discharge on the quality of state
waters or (ii) such other information as may be necessary to
accomplish the purposes of this chapter. Any owner,
permittee, or person applying for a VWP permit or general
permit coverage shall provide the information requested by
the board.

9VAC25-690-20. Purpose; delegation
oot : | it
A. The purpose of this regulation is to establish VWP
General Permit Number WP4 under the VWP permit program
regulation to govern permanent and temporary impacts
related to the construction and maintenance of development
activities; and to activities directly associated with aggregate
mining (e.g., sand, gravel, and crushed or broken stone); hard

of authority;

B. VWP general permit authorizations granted through
11:59 p.m. on August 1, 2016, shall remain in full force and
effect until 11:59 p.m. on the expiration date stated on the
VWP _authorization cover page, unless otherwise revoked or
terminated or unless a notice of project completion is received
by the board on or before that date. Any permittee that desires
to continue an authorized activity beyond the stated
expiration date must reapply for coverage under the VWP
general permit effective August 2, 2016, pursuant to its terms,
standards, and conditions, or apply for a VWP _individual
permit, including payment of any required permit application
fee. This section shall only apply to permittees holding valid
authorizations for coverage granted under the VWP general
permit effective August 1, 2006, through August 1, 2016.
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9VAC25-690-27. VWP
transition; continuation.

A. All applications or notifications received on or after
August 2, 2016, will be processed in accordance with the
VWP general permit requlation effective August 2, 2016.

B. The general permit in 9VAC25-690-100 is effective
August 2, 2016, and expires August 1, 2031. Any coverage
that is granted pursuant to 9VAC25-690-30 shall remain in
full force and effect until 11:59 p.m. on August 1, 2031,
unless the general permit coverage is terminated or revoked
or_unless a notice of project completion is received by the
board on or before this date. Where a permittee that has
received general permit coverage desires to continue or
complete the authorized activities beyond August 1, 2031, the
permittee shall reapply for new general permit coverage or for
a VWP individual permit, including payment of any required
permit application fee. Activities in surface waters requiring a
permit shall not commence or continue until VWP general
permit_coverage is granted or a VWP individual permit is
issued by the board.

C. Application may be made at any time for a VWP
individual permit in accordance with 9VAC25-210. Activities
in surface waters requiring a permit shall not commence or
continue until VWP general permit coverage is granted or a
VWP individual permit is issued by the board.

9VAC25-690-30. Authorization to impact surface waters.

A. Any person governed-by-this granted coverage under the
VWP general permit is—autherized—to effective August 2,

2016, may permanently or temporarily impact up to two acres
of nontidal wetlands or open water and up to 1,500 linear feet
of nontidal stream bed for general development and certain
mining activities, provided that:

1. The applicant submits notification as required in
9VAC25-690-50 and 9VAC25-690-60.

2. The applicant remits the any required permit application
processing Tee in-accordance-with-9\VAC25-20.

3. The applicant receives general permit coverage from the
Department of Environmental Quality and complies with
the limitations and other requirements of 9VAC25-690-100
the VWP general permit; the general permit coverage; the
Clean Water Act, as amended; and the State Water Control
Law and attendant regulations.

5. 4. The applicant has not been required to obtain a VWP
individual permit under the VWP permit program
regulation (9VAC25-210) for the proposed project
impacts. The applicant, at his discretion, may seek a VWP
individual permit; or coverage under another applicable
VWP general permit; in lieu of coverage under this VWP
general permit.

general permit _ coverage;

6. 5. Impacts, both temporary and permanent, result from a
single and complete project including all attendant
features.

a. Where a road segment (e.g., the shortest segment of a
road with independent utility that is part of a larger
project) has multiple crossings of surface waters (several
single and complete projects), the board may, at its
discretion, require a VWP individual permit.

b. For the purposes of this chapter, when an interchange
has multiple crossings of surface waters, the entire
interchange shall be considered the single and complete
project.
4 6. The stream impact criterion applies to all components
of the project, including structures and stream channel
manipulations.

8. 7. Dredging does not exceed 5,000 cubic yards.

9. 8. When required, compensation for unavoidable
impacts is provided in accordance with 9VAC25-690-70
and 9VAC25-210-116.

B. Activities that may be autherized granted coverage under
this VWP general permit include the following:

1. Residential, commercial, institutional. The construction
or expansion of building foundations, building pads, and
attendant features for residential, commercial, and
institutional development activities.

a. Residential developments include both single and
multiple units.

b. Commercial developments include, but are not limited
to, retail stores, industrial facilities, restaurants, business
parks, office buildings, and shopping centers.

c. Institutional developments include, but are not limited
to, schools, fire stations, government office buildings,
judicial buildings, public works buildings, libraries,
hospitals, and places of worship.

d. Attendant features include, but are not limited to,
roads, parking lots, garages, yards, utility lines,
stormwater management facilities, and recreation
facilities (such as playgrounds, playing fields and golf
courses). Attendant features must be necessary for the
use and maintenance of the structures.

2. Recreational facilities. The construction or expansion of
recreational facilities and small support facilities.

a. Recreational facilities include, but are not limited to,
hiking trails, bike paths, horse paths, nature centers, and
campgrounds (but not trailer parks). Boat ramps
(concrete or open-pile timber), boathouses, covered boat
lifts, mooring piles and dolphins, fender piles, camels
(wooden floats serving as fenders alongside piers), and
open-pile piers (including floating piers, travel-lift piers,
etc.) associated with recreational facilities are also
included.
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b. Recreational facilities do not include as a primary
function the use of motor wvehicles, buildings or
impervious surfaces.

c. Golf courses and ski area expansions may qualify as
recreational facilities provided the construction of the
proposed facility does not result in a substantial deviation
from the natural contours and the facility is designed to
minimize adverse effects on state waters and riparian
areas. Measures that may be used to minimize adverse
effects on waters and riparian areas include the
implementation of integrated pest management plans,
adequate stormwater management, vegetated buffers, and
fertilizer management plans.

d. Small support facilities are authorized provided they
are directly related to the recreational activity. Small
support facilities include, but are not limited to,
maintenance storage buildings and stables.

e. The following do not qualify as recreational facilities:
hotels, restaurants, playing fields (e.g., baseball, soccer
or football fields), basketball and tennis courts,
racetracks, stadiums, arenas or new ski areas.

f. The recreational facility must have an adequate water
quality management plan, such as a stormwater
management plan, to ensure that the recreational facility
results in no substantial adverse effects to water quality.

3. Stormwater management facilities. The construction,
maintenance, and excavation of stormwater management
facilities; the installation and maintenance of water control
structures, outfall structures, and emergency spillways; and
the maintenance dredging of existing stormwater
management facilities.

a. Stormwater management facilities include stormwater
ponds and facilities, detention basins, retention basins,
traps, and other facilities designed to reduce pollutants in
stormwater runoff.

b. The stormwater management facility must:

(1) To the maximum extent practicable, be designed to
maintain preconstruction downstream flow conditions
(e.g., location, capacity and flow rates).

(2) Not permanently restrict or impede the passage of
normal or expected high flows, unless the primary
purpose of the facility is to impound waters.

(3) Withstand expected high flows.

(4) To the maximum extent practicable, provide for
retaining excess flows from the site, provide for
maintaining surface flow rates from the site similar to
preconstruction conditions, and not increase water flows
from the project site, relocate water, or redirect flow
beyond preconstruction conditions.

(5) To the maximum extent practicable, reduce adverse
effects such as flooding or erosion downstream and

upstream of the project site, unless the facility is part of a
larger system designed to manage water flows.

(6) Be designed using best management practices
(BMPs) and watershed protection techniques. Examples
of such BMPs are described in the Virginia Stormwater
Management Handbook and include, but are not limited
to, forebays, vegetated buffers, bioengineering methods,
and siting considerations to minimize adverse effects to
aquatic resources.

c. Maintenance excavation shall be in accordance with
the original facility maintenance plan,_or when
unavailable, an alternative plan approved by the
Department of Environmental Quality, and shall not
exceed to the maximum extent practicable, the character,
scope, or size detailed in the original eentours design of
the facility as-approved-and-constructed.

4. Mining facilities. The construction or expansion of
mining facilities and attendant features for a single and
complete project. This general permit may not be used to
authorize impacts from in-stream mining activities or
operations as defined in 9VAC25-690-10.

a. Mining facilities include activities directly associated
with aggregate mining (e.g., sand, gravel, and crushed or
broken stone); hard rock/mineral mining (e.g.,
metalliferous ores); and surface coal, natural gas, and
coalbed methane gas mining, as authorized by the
Virginia Department of Mines, Minerals, and Energy.

b. Attendant features are authorized provided they are
directly related to the mining facility, and include, but are
not limited to, access road construction, parking lots,
offices, maintenance shops, garages, and stormwater
management facilities.

c. Both direct impacts (e.g., footprints of all fill areas,
road crossings, sediment ponds, and stormwater
management facilities; mining through state waters;
stockpile of overburden, and excavation) and indirect
impacts (e.g., diversion of surface water and reach of
state waters affected by sediment pond pool and sediment
transport) shall be considered when issuing—an
authorization granting coverage under this general
permit.

C. The board waives the requirement for coverage under a
VWP general permit for activities that occur in an isolated
wetland of minimal ecological value, as defined in 9VAC25-
690-10 9VAC25-210-10. Any Upon request by the board, any
person claiming this waiver bears—the—burden—to shall
demonstrate to the satisfaction of the board that he qualifies
for the waiver.

D. Receiptofthis Coverage under VWP general permit does
not relieve the permittee of the responsibility to comply with

any other applicable federal, state, or local statute, ordinance,
or regulation.
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E—ta-ssding I'SI VWP-ge eral-pel |||t|t € bl .GIE.“d |an ot
proposed-structure-of structures.

E- E. Coverage under a nationwide or regional permit
promulgated by the U.S. Army Corps of Engineers (USACE),
and for which the board has issued § 401 certification existing
in accordance with 9VAC25-210-130 H as of August-1.2006

August 2, 2016, shall constitute coverage under this VWP
general permit unless a state program general permit (SPGP)
is approved requwed and granted for the eevemd act|V|ty or
|mpact

G- F. Coverage under a permit issued by the Department of
Mines, Minerals and Energy under the Virginia Coal Surface
Mining Control and Reclamation Act, Chapter 19 (§ 45.1-226
et seq.) of Title 45.1 of the Code of Virginia, where such
permit authorizes activities that may be permitted by this
regulation chapter and contains a mitigation plan for the
impacts from the mining activities, shall also constitute
coverage under this VWP general permit.

H: G. When the board determines on a case-by-case basis
that concerns for water quality and the aquatic environment

so indicate, the board may require individual-applications-and
a VWP individual permits permit in accordance with

9VAC?25-210-130 B rather than appreving granting coverage
under this VWP general permit.

9VAC?25-690-35. Administrative continuance.

Beginning on August 2, 2016, in any case where an existing
permittee has submitted a timely and complete notification or
application for coverage under the next consecutive VWP
general permit in accordance with 9VAC25-690-50 and
9VAC25-690-60 and the board, through no fault of the
permittee, does not issue the next consecutive VWP _general
permit with an effective date on or before the expiration date
of the expiring VWP_general permit, the conditions of that
expiring VWP _general permit _and any requirements of
coverage granted under it shall continue in force until the
effective date of the next consecutive VWP general permit.

9VAC25-690-40. Exceptions to coverage.

A. Awuthorization—forcoverage Coverage under this VWP
general permit will-net-apply-in-thefollowing-areas: is not

required if the activity is excluded from permitting in
accordance with 9VAC25-210-60.

shall-be-based-upon-either-basal-area-or percent-areal-cover

B. Authorization—for—coverage Coverage under this VWP

general permit cannot be used in combination with
authorization-for coverage under other VWP general permits
in order to impact greater than two acres of nontidal wetlands
or open water or greater than 1,500 linear feet of nontidal
stream bed. Mere—than—one—authorization—for Granting
coverage under this VWP general permit more than once for a
single and complete project is prohibited, except when the
cumulative impact to surface waters does not exceed the
limits specified here.

C. This VWP general permit cannot be used for an activity
in a phased development which that would cause the
aggregate total loss of nontidal wetlands or open water in the
subdivision to exceed two acres; or to exceed 1,500 linear feet
of nontidal stream bed.

D. The activity to impact surface waters shall not have been
prohibited by state law or regulations, nor shall it contravene
applicable Water Quality Standards (9VAC25-260).

E. The board shall deny application for coverage under this
VWP general permit to any applicant fer conducting activities
that cause, may reasonably be expected to cause, or may be
contributing to a violation of water quality standards,
including discharges or discharge-related activities that are
likely to significantly affect aquatic life, or for activities that
together with other existing or proposed impacts to wetlands
will cause or contribute to a significant impairment of state
waters or fish and wildlife resources.

F. This VWP general permit does not authorize activities
that cause more than minimal changes to the peak hydraulic
flow characteristics, that significantly increase flooding, or
that cause more than minimal degradation of the water quality
of a stream.

G. Fhis Coverage under this VWP general permit may shall
not be used granted for:

1. Construction of a stormwater management facility in
perennial streams or in waters designated as exygen-
oxygen-impaired or temperature-impaired (does not
include wetlands).
2. The construction of an irrigation impoundment on a
perennial stream.

3. Any water withdrawal activities.

4. The location of animal feeding operations or waste
storage facilities in state waters.

5. The pouring of wet or uncured concrete orthe-use—of
tremie—concrete—or-grout-bags in state waters, unless the

area is contained within a cofferdam and the work is
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performed in the dry or unless approved by the Department
of Environmental Quality.

6. Return flow discharges from dredge disposal sites.
7. Overboard disposal of dredge materials.
8. Dredging in marinas.

9. Dredging of shellfish areas, submerged aquatic
vegetation beds, or other highly productive areas.

10. Federal navigation projects.
11. The construction of new ski areas.

12. Fhe Any activity in surface water that will impact
federal or state listed or proposed threatened or endangered
species or proposed or designated critical habitat, or be the
taking of threatened or endangered species in accordance
with the following:

a. As pursuant to 8 29.1-564 of the Code of Virginia, the
taking, transportation, processing, sale, or offer for sale
within the Commonwealth of any fish or wildlife
appearing on any list of threatened or endangered species
published by the United States Secretary of the Interior
pursuant to the provisions of the federal Endangered
Species Act of 1973 (P (Public Law 93-205), or any
modifications or amendments thereto, is prohibited
except as provided in § 29.1-568 of the Code of Virginia.

b. As pursuant to 8 29.1-566 of the Code of Virginia and
4VAC15-20-130 B and C, the taking, transportation,
processing, sale, or offer for sale within the
Commonwealth of any state-listed endangered or
threatened species is prohibited except as provided in
§ 29.1-568 of the Code of Virginia.

13. Any activity in wetlands composed of 10% or more,
singularly or in combination, based upon either basal area
or percent areal cover in the area of impact, in a vegetative
stratum: Atlantic white cedar (Chamaecyparis thyoides),
bald cypress (Taxodium distichum), water tupelo (Nyssa
aguatica), or overcup oak (Quercus lyrata).

14. Any activity in wetlands underlain by histosols.
15. Any activity in tidal waters.

2. An application for the—autherization—of coverage for
proposed, permanent nontidal wetland or open water
impacts up to one-tenth ef-an acre; or of for proposed,
permanent nontidal stream bed impacts up to 300 linear
feet; shall be submitted as—foHows in accordance with
either subdivision 2 a or 2 b of this subsection:

a. For any proposed project in wetlands, open water,
streams, or compensatory mitigation sites that are under a
deed restriction, conservation easement, declaration of
restrictive _covenant, or other land use protective
instrument (hereafter “protected areas™), when such
restriction, easement, covenant, or instrument is the result
of a federal or state permit action and is specific to
activities in wetlands and compensatory mitigation sites,
the application shall include all of the information
required by 9VAC25-690-60 B. Compensatory
mitigation may be required for all permanent impacts.

a- b. For all other projects that—are—not—subject—+to
subdivision—2-b-of this-subsection, the application shall

include the information required by subdivisions %
through-9:-13,-15;20and-21 1 through 7, 11, 12, 15, and
16 of 9VAC25-690-60 B, and documentation that
verifies the quantity and type of impacts. Compensatory
mitigation may be required for all permanent impacts
once the notification limits of one-tenth acre wetlands or
open water, or 300 linear feet of stream bed, are
exceeded, and if required, the application shall include
the information in 9VAC25-690-60 B 13. Al-temporary

9VAC25-690-50. Notification. B9\ AC25-690-60-B .
A. Notification to the board will be required prior to the—quantity —and—type—of impacts— Compensatory
commencing construction as follows: rritigation—may—be—required—forallpermanentimpacts;

1. An application for autherization—of coverage for regardiess-of-amount—All-temporary-impacts—regardiess
proposed, permanent nontidal wetland or open water of-amount—shall-berestored-to-preexisting-conditions.—as
impacts greater than one-tenth ef—an acre; or of for per-Parts-1-and-HH-of this \VV\WWP-general-permit-regulation:

proposed permanent nontidal stream bed impacts greater B. AJoint-Permit-Application(JPA)-or VirginiaDepartment
than 300 linear feet; shall include all information pursuant  of Franspertation—tnteragency—Coordination—Meeting—Joint

to 9VAC25-690-60 B. Compensatory mitigation may be  Permit-Application (VDOTIACM-JPA) The Department of
required for all permanent impacts in—aceordance—wWith  Environmental Quality-approved application forms shall

Partst—H—and-Hl-of this-\\WP-general-permitregulation-  serve as an application wnder—this—regulation for a VWP
Al—temporary—impacts—shall—be—restored—to—preexisting  permit or VWP general permit coverage.

) e R C. The board will determine whether the proposed activity
permitregulation. requires coordination with the United States Fish and Wildlife
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Service, the Virginia Department of Conservation and
Recreation, the Virginia Department of Agriculture and
Consumer Services and the Virginia Department of Game and
Inland Fisheries regarding the presence of federal or state
proposed or listed threatened and endangered species or
proposed or designated critical habitat. Based upon
consultation with these agencies, the board may deny
application for coverage under this general permit. The
applicant may also consult with these agencies prior to
submitting an application. Species or habitat information that
the applicant provides will assist BEQ the Department of
Environmental Quality in reviewing and processing the
application.

9VAC25-690-60. Application.

A 1
The applicant shall file a complete application in accordance
with 9VAC25-690-50 and this section for a coverage under
this VWP general permit aumberWP4 for impacts to surface
waters from development and certain mining activitieswhich

" . ‘i : lor thi
general-permit.

2—TFhe\/DOTmay—use—its—monthly LACM-process—for
. lications.

B. Therequired A complete application shall-centain for
VWP general permit coverage, at a minimum, consists of the

following information; if applicable to the project:

1. The applicant's legal name, mailing address, telephone
number, and; if applicable, electronic mail address and fax
number.

2. If different from the applicant, legal name, mailing
address, telephone number, and if applicable, electronic
mail address and fax number of property owner.

2—The 3. If applicable, the authorized agent's {if
apphcable) name, mailing address, telephone number, and;
if applicable, fax number and electronic mail address.

3- 4. The existing VWP general permit tracking number {if
apphecable), if applicable.
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. ich it is | ! 5. Project name and proposed project schedule.

)T | ¢ . I | 6. The following information for the project site location,

. an_d_ any _rela_ted permlt'Fee—responsmIe compensatory
mitigation site, if applicable:
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a. The physical street address, nearest street, or nearest

applicable), ordinary high water mark in _nontidal areas,

route number; city or county; zip code; and, if applicable,

impact limits, and location of all existing and proposed

parcel number of the site or sites.

b. Name of the impacted water body or water bodies, or
receiving waters, as applicable, at the site or sites.

c. The latitude and longitude to the nearest second at the
center of the site or sites.

d. The fourth order subbasin, as defined by the
hydrologic unit boundaries of the National Watershed
Boundary Dataset, for the site or sites.

e. A detailed map depicting the location of the site or
sites, including the project boundary. The map (e.g., a
United States Geologic Survey topographic quadrangle
map) should be of sufficient detail to easily locate the site
or sites for inspection.

f. GIS-compatible shapefile or shapefiles of the project

structures. Profile drawing or drawings with this
information may be required on a case-by-case basis to
demonstrate minimization of impacts. Any application that
proposes piping or culverting stream flows shall provide a
longitudinal profile of the pipe or culvert position and
stream bed thalweg, or shall provide spot elevations of the
stream thalweg at the beginning and end of the pipe or
culvert, extending to a minimum of 10 feet beyond the
limits of proposed impact.

10. Materials assessment. Upon request by the board, the
applicant shall provide evidence or certification that the
material is free from toxic contaminants prior to disposal
or that the dredging activity will not cause or contribute to
a violation of water guality standards during dredging. The
applicant_may be required to conduct grain size and

boundary and all existing preservation areas on the site or

composition analyses, tests for specific parameters or

sites, unless otherwise approved by or coordinated with

chemical constituents, or elutriate tests on the dredge

DEQ. The requirement for a GIS-compatible shapefile or

material.

shapefiles may be waived by DEQ on a case-by-case
basis.

7. A narrative description of the project, including project

11. A narrative description of all impacts proposed to
surface waters, including the type of activity to be
conducted in surface waters and any physical alteration to

purpose and need.

8. Plan-view drawing or drawings of the project site
sufficient to assess the project, including at a minimum the

following:

a. North arrow, graphic scale, and existing and proposed
topographic or bathymetric contours.

b. Limits of proposed impacts to surface waters.
c. Location of all existing and proposed structures.

d. All delineated wetlands and all jurisdictional surface
waters on the site, including the Cowardin classification
(i.e., emergent, scrub-shrub, or forested) for those surface
waters and waterway name, if designated; ebb and flood
or_direction of flow; and ordinary high water mark in
nontidal areas.

e. The limits of Chesapeake Bay Resource Protection
Areas (RPAs) as field-verified by the applicant and if
available the limits as approved by the locality in which
the project site is located unless the proposed use is
exempt from the Chesapeake Bay Preservation Area
Designation _and Management Requlations (9VAC25-

830).

f. The limits of any areas that are under a deed
restriction, conservation easement, restrictive covenant,
or_other land use protective instrument (i.e., protected

areas).

9. Cross-sectional and profile drawing or drawings. Cross-
sectional drawing or drawings of each proposed impact
area shall include at a minimum a graphic scale, existing
structures, existing and proposed elevations, limits of
surface water areas, ebb and flood or direction of flow (if

surface waters. Surface water impacts shall be identified as
follows:

a. Wetland impacts identified according to their
Cowardin classification (i.e., emergent, scrub-shrub, or
forested), and for each classification, the individual
impacts quantified in square feet to the nearest whole
number, cumulatively summed in square feet, and then
the sum converted to acres and rounded to two decimal
places using commonly accepted arithmetic principles of
rounding.

b. Individual stream impacts quantified in linear feet to
the nearest whole number and then cumulatively
summed, and when compensatory mitigation is required,
the impacts identified according to the assessed type
using the Unified Stream Methodology.

c. Open water impacts identified according to their
Cowardin classification, and for each type, the individual
impacts quantified in square feet to the nearest whole
number, cumulatively summed in square feet, and then
the sum converted to acres and rounded to two decimal
places using commonly accepted arithmetic principles of
rounding.

d. A copy of the approved jurisdictional determination, if
available, or the preliminary jurisdictional determination
from the U.S. Army Corps of Engineers (USACE), U.S.
Department  of  Agriculture  Natural  Resources
Conservation Service (NRCS), or DEQ, or other
correspondence from the USACE, NRCS, or DEQ
indicating approval of the boundary of applicable
jurisdictional surface waters, including wetlands data
sheets if applicable.
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e. A delineation map and GIS-compatible shapefile or
shapefiles of the delineation map that depicts the
geographic area or areas of all surface water boundaries
delineated in accordance with 9VAC25-210-45 and
confirmed in accordance with the jurisdictional
determination process; identifies such areas in
accordance with subdivisions 11 a, 11 b, and 11 c of this
subsection; and quantifies and identifies any other
surface waters according to their Cowardin classification
(i.e., emergent, scrub-shrub, or forested) or similar
terminology, if applicable. The requirements for a
delineation map or GIS-compatible shapefile or
shapefiles may be waived by DEQ on a case-by-case
basis.

12. An_alternatives analysis for the proposed project
detailing the specific on-site measures taken during project
design and development to first avoid and then minimize
impacts to surface waters to the maximum _extent
practicable in accordance with the Guidelines for
Specification of Disposal Sites for Dredged or Fill
Material, 40 CFR Part 230. Avoidance and minimization
includes, but is not limited to, the specific on-site measures
taken to reduce the size, scope, configuration, or density of
the proposed project, including review of alternative sites
where required for the project, which would avoid or result
in__less adverse impact to surface waters, and
documentation demonstrating the reason the applicant
determined less damaging alternatives are not practicable.
The analysis shall demonstrate to the satisfaction of the
board that avoidance and minimization opportunities have
been identified and measures have been applied to the
proposed activity such that the proposed activity in terms
of impacts to state waters and fish and wildlife resources is
the least environmentally damaging practicable alternative.

13. A compensatory mitigation plan to achieve no net loss
of wetland acreage or functions or stream functions and
water guality benefits.

a. If permittee-responsible compensation is proposed for
wetland impacts, a conceptual wetland compensatory
mitigation plan _must be submitted in order for an
application to be deemed complete and shall include at a
minimum (i) the goals and objectives in terms of
replacement of wetland acreage or functions; (ii) a
detailed location map including latitude and longitude to
the nearest second and the fourth order subbasin, as
defined by the hydrologic unit boundaries of the National
Watershed Boundary Dataset, at the center of the site;
(iii) a description of the surrounding land use; (iv) a
hydrologic_analysis including a draft water budget for
nontidal areas based on expected monthly inputs and
outputs that will project water level elevations for a
typical year, a dry year, and a wet year; (v) groundwater
elevation data, if available, or the proposed location of
groundwater monitoring wells to collect these data; (vi)
wetland delineation confirmation, data sheets, and maps

for existing surface water areas on the proposed site or
sites; (vii) a conceptual grading plan; (viii) a conceptual
planting scheme including suggested plant species and
zonation of each vegetation type proposed; (ix) a
description _of existing soils including general
information on both topsoil and subsoil conditions,
permeability, and the need for soil amendments; (x) a
draft design of any water control structures; (xi) inclusion
of buffer areas; (xii) a description of any structures and
features necessary for the success of the site; (xiii) the
schedule for compensatory mitigation site construction;
and (xiv) measures for the control of undesirable species.

b. If permittee-responsible compensation is proposed for
stream _impacts, a conceptual stream compensatory
mitigation plan _must be submitted in order for an
application to be deemed complete and shall include at a
minimum (i) the goals and objectives in terms of water
guality benefits and replacement of stream functions; (ii)
a_detailed location map including the latitude and
longitude (to the nearest second) and the fourth order
subbasin, as defined by the hydrologic unit boundaries of
the National Watershed Boundary Dataset, at the center
of the site; (iii) a description of the surrounding land use;
(iv) the proposed stream segment restoration locations
including plan view and cross-sectional drawings; (v) the
stream deficiencies that need to be addressed; (vi) data
obtained from a DEQ-approved, stream _impact
assessment _methodology such as the Unified Stream
Methodology; (vii) the proposed restoration measures to
be employed including channel measurements, proposed
design flows, types of instream structures, and
conceptual planting scheme; (viii) reference stream data,
if available; (ix) inclusion of buffer areas; (x) schedule
for restoration activities; and (xi) measures for the
control of undesirable species.

c. For any permittee-responsible compensatory
mitigation, the conceptual compensatory mitigation plan
shall also include a draft of the intended protective
mechanism or mechanisms, in accordance with 9VAC25-
210-116 B 2, such as, but not limited to, a conservation
easement _held by a third party in accordance with the
Virginia Conservation Easement Act (§ 10.1-1009 et seq.
of the Code of Virginia) or the Virginia Open-Space
Land Act (8§ 10.1-1700 et seq. of the Code of Virginia), a
duly recorded declaration of restrictive covenants, or
other protective instrument. The draft intended protective
mechanism shall contain the information in subdivisions
c (1), ¢ (2), and ¢ (3) of this subdivision 13 or in lieu
thereof shall describe the intended protective mechanism
or_mechanisms that contains the information required
below:

(1) A provision for access to the site;

(2) The following minimum _restrictions: no_ditching,
land clearing, or discharge of dredge or fill material, and
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no_activity in the area designated as compensatory

signature page, such as that contained in a scanned

mitigation area with the exception of maintenance;

document file, are acceptable.

corrective action measures; or DEQ-approved activities
described in the approved final compensatory mitigation
plan or long-term management plan; and

(3) A long-term management plan that identifies a long-

C. An analysis of the functions of wetlands proposed to be
impacted may be required by DEQ. When required, the
method selected for the analysis shall assess water quality or
habitat metrics and shall be coordinated with DEQ in advance

term steward and adequate financial assurances for long-

of conducting the analysis.

term management in accordance with the current
standard for mitigation banks and in-lieu fee program
sites, except that financial assurances will not be
necessary  for  permittee-responsible compensation
provided by government agencies on government
property. If approved by DEQ, permittee-responsible
compensation _on _government property and long-term
protection _may be provided through federal facility
management _ plans, _integrated natural _ resources

1. No analysis shall be required when:

a. Wetland impacts per each single and complete project
total 1.00 acre or less; or

b. The proposed compensatory mitigation consists of
purchasing mitigation bank or in-lieu fee program credits
at standard mitigation ratios of 2:1 for forest, 1.5:1 for
scrub-shrub, and 1:1 for emergent, or higher.

2. Analysis shall be required when wetland impacts per

management plans, or other alternate management plans

each single and complete project total 1.01 acres or more

submitted by a government agency or public authority.

d. Any compensatory mitigation plan proposing the
purchase of mitigation bank or in-lieu fee program
credits shall include the number and type of credits
proposed to be purchased and documentation from the
approved bank or in-lieu fee program sponsor of the
availability of credits at the time of application.

14. Permit application fee. The applicant will be notified
by the board as to the appropriate fee for the project.

15. A written description and a graphical depiction
identifying all upland areas including buffers, wetlands,
open water, other surface waters, and compensatory
mitigation areas located within the proposed project
boundary  or permittee-responsible compensatory
mitigation areas that are under a deed restriction,
conservation easement, restrictive covenant, or other land
use protective instrument (i.e., protected areas). Such
description _and a graphical depiction shall include the
nature of the prohibited activities within the protected areas
and the limits of Chesapeake Bay Resource Protection
Areas (RPAs) as field-verified by the applicant and if
available, the limits as approved by the locality in which
the project site is located, unless the proposed use is
exempt from the Chesapeake Bay Preservation Area
Designation and Management Regulations (9VAC25-830),
as additional state or local requirements may apply if the
project is located within an RPA.

16. Signature page that has been signed, dated, and
certified by the applicant in accordance with 9VAC25-210-
100. If the applicant is a business or other organization, the
signature must be made by an individual with the authority
to bind the business or organization, and the title of the
signatory _must be provided. The application signature
page, either on the copy submitted to the Virginia Marine
Resources Commission or to DEQ, must have an original
signature. Electronic submittals containing the original

and when any of the following applies:

a. The proposed compensatory mitigation consists of
permittee-responsible compensation, including water
guality enhancements as replacement for wetlands; or

b. The proposed compensatory mitigation consists of
purchasing mitigation bank or in-lieu fee program credits
at _less than the standard mitigation ratios of 2:1 for
forest, 1.5:1 for scrub-shrub, and 1:1 for emergent.

D. Upon receipt of an application by the appropriate DEQ
office, the board has 15 days to review the application and
either determine the information requested in subsection B of
this section is complete or inform the applicant that additional
information is required to make the application complete.
Coverage under this VWP general permit shall be approved;
or approved with conditions, or the application shall be
denied within 45 days of receipt of a complete application. If
the board fails to act within 45 days on a complete
application, coverage under this VWP permit general permit

shall be deemed appreved granted.

1. In evaluating the application, the board shall make an
assessment of the impacts associated with the project in
combination with other existing or proposed impacts.
Coverage Application for coverage under this VWP
general permit shall be denied if the cumulative impacts
will cause or contribute to a significant impairment of state
waters or fish and wildlife resources.

2. The board may place additional eenditions requirements
on a project in order to approve—authorization grant
coverage under this VWP general permit. However, these
conditiens the requirements must be consistent with the
VWP general permit regulation.

E. Incomplete application. Where an application is
incomplete not accepted as complete by the board within 15
days of receipt, the board shall require the submission of
additional information from the applicant and may suspend
processing the of any application until such time as the
applicant has supplied the requested information and the
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application is complete. Where the applicant becomes aware
that he omitted one or more relevant facts from an
application, or submitted incorrect information in an
application or in reperts any report to the board, the applicant
shall immediately submit such facts or the correct
information. A revised application with new information shall
be deemed a new application; for purposes of review but shall
not require an additional permit application fee. An
incomplete permit application may be administratively
withdrawn from processing by the board for failure to provide
the required information after 186 60 days from the date that
of the eriginal-permit-application-wasreceived latest written
information request made by the board. An applicant may
request a suspension of application review by the board, but
requesting a suspension shall not preclude the board from
administratively withdrawing an incomplete application.
Resubmittal of a permit application for the same or similar
project, after such time that the original permit application
was administratively withdrawn, shall require submittal of an
additional permit application fee.

9VAC25-690-70. Compensation.

A. In-accordance-with-9VAC25-690-50-A,—compensatory
Compensatory mitigation may be required for alk permanent,
nontidal surface water impacts as specified in 9VAC25-690-
50 A. All temporary, nontidal surface water impacts shall be
restored to preexisting conditions in accordance with
9VAC25-690-100.

G—Compensation C. When required, compensatory

impacts;—in—most—cases—However—off-site—or—out-of-kind  mitigation for unavoidable, permanent wetland impacts shall
compensation—opportunities—that—prove—to—be—more  be provided at the following minimum ecempensation—to
ecologically—preferable —to—practicable—on-site—or—in-kind  impact mitigation ratios:

1. Impacts to forested wetlands shall be mitigated at 2:1, as
calculated on an area basis.

2. Impacts to scrub shrub wetlands shall be mitigated at

. ¢ . . _ Compensatory mitigation 1.5:1, as calculated on an area basis.

and any compensatory mitigation proposals shall be in 3. Impacts to emergent wet_Iands shall be mitigated at 1:1,
accordance with this section and 9VAC25-210-116. as calculated on an area basis.

H—Compensation D. When required, compensatory
mitigation for stream bed impacts shall be appropriate to

replace lost functions and water quality benefits. One factor
in determining the required compensation shall be an analysis
of stream impacts utilizing a stream impact assessment
methodology acceptable to—BEQ the Department of
Environmental Quality.

k E. Compensation for permanent open water impacts, other
than to streams, may be required at a an in-kind or out-of-

kind mitigation ratio of 1:1 replacement-to—impact-ratio or

less, as calculated on an area basis, to offset impacts to state
waters and fish and wildlife resources from—significant
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impairment. Compensation shall not be required for
permanent or temporary impacts to open waters identified as
palustrine by the Cowardin classification method, except
when such open waters are located in areas of karst
topography in Virginia and are formed by the natural solution
of limestone.

J-Compensation F. When conversion results in a permanent
alteration of the functions of a wetland, compensatory
mitigation for conversion impacts to wetlands shall be

required at a 1:1 replacement-to-impact mitigation ratio, as
calculated on an area basis—hen-such-conversionresultsina

permanent—alteration—of thefunctions—and—values—of the
wetland. For example, the permanent conversion of a forested
wetland to an emergent wetland is considered to be a
permanent impact for the purposes of this regulation.
Compensation for conversion of other types of surface waters
may be required, as appropriate, to offset impacts to state
waters and fish and wildlife resources from—significant
impairment.

9VAC25-690-80. Notice of planned changes; modifications
to coverage.

A. The permittee shall notify the board in advance of the a

planned change, and the-planned-changes an application or
request will for modification to coverage shall be reviewed

according to all provisions of this regulation chapter.
Coverage shall not be modified if (i) the cumulative total of
permanent and temporary impacts exceeds two acres of
nontidal wetlands or open water exceeds 1,500 linear feet of
nontidal stream bed or (ii) the criteria in subsection B of this
section are not met. The applicant may submit a new permit
application for consideration under a VWP individual permit.

B. Authorization-underthis VWP general permit coverage
may be modlfled sebseqeem—te—lssuanee—rf—the—pem&ee

str:eam under the foIIowmq cwcumstances

1. Additional impacts to surface waters are necessary,

prowded that theed&ﬂenakmpaets—are—assee&ated—m&h—the

a. The additional impacts are proposed prior to impacting
the additional areas.

b. The proposed additional impacts are located within the
project boundary as depicted in the application for

coverage or are located in areas of directly-related off-
site_work unless otherwise prohibited in this VWP
general permit requlation.

c. The permittee has provided sufficient documentation
that the board may reasonably determine that the
additional impacts will not impact federal or state listed
or proposed threatened or endangered species or
proposed or designated critical habitat or be the taking of
threatened or endangered species.

d. The cumulative, additional permanent wetland or open
water impacts for one or more notices of planned change
do not exceed 0.25 acre.

e. The cumulative, additional permanent stream impacts
for one or more notices of planned change do not exceed
100 linear feet.

f. Documentation is provided demonstrating that the
proposed surface water impacts have been avoided to the
maximum extent practicable in accordance with the
informational requirements of 9VAC25-690-60 B 12.

0. Compensatory mitigation for the proposed impacts, if
required, meets the requirements of 9VAC25-690-70 and
9VAC25-210-116. Prior to a planned change approval,
the Department of Environmental Quality may require
submission of a compensatory mitigation plan for the
additional impacts.

h. Where such additional impacts are temporary, and
prior _to initiating the impacts, the permittee provides a
written statement to the board that the area to be
temporarily _impacted will be restored to its
preconstruction elevations and contours, with topsoil
from the impact area where practicable, such that the
previous acreage and functions are restored, in
accordance with Parts | A 3 and B 11 of 9VAC25-690-
100. The additional temporary impacts shall not cause
the cumulative total impacts to exceed the general permit
threshold for use. The proposed temporary impacts shall
be deemed approved if DEQ does not respond within 10
days of receipt of the request for authorization to
temporarily impact additional surface waters.

i. The additional proposed impacts do not change the
category of the project, based on the original impacts
amounts as specified in 9VAC25-690-50 A 2. However,
the applicant may submit a new permit application and
permit—application—fee for the total impacts to be
considered under this VWP general permit, another VWP
general permit, or a VWP individual permit.

C—Authorization—under-this \ANMP-general-permit-may-be
modified-afterissuancef-the project results—in-less 2. A
reduction in wetland or stream impacts. Compensation
Compensatory mitigation requirements may be modified in
relation to the adjusted impacts at—thereguest—of-the

permittee, provided that the adjusted compensation
compensatory mitigation meets the initial autherization
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compensation compensatory mitigation goals. DEQ shall
not be responsible for ensuring refunds for mitigation bank

credit purchases;-mitigation-bank-usage; or in-lieu fee fund
contributions program credit purchases.

D-Autherization-under-this VWP-general-permit-may-be
modified-after-issuance-fora 3. A change in project plans
or_use that does not result in a change i to authorized
project impacts other than those allowed by subdivisions 1
and 2 of this subsection.

are—purchased—or—used;—provided-that-the—same-amount-—of
O\VAGC25-210-1168 E are-met 4. Substitute a specific, DEQ-
approved mitigation bank or in-lieu fee program with another
DEQ-approved mitigation bank or in-lieu fee program or
substitute all or a portion of the prior authorized permittee-
responsible compensation with a purchase of mitigation
credits in accordance with 9VAC25-210-116 C from a DEQ-
approved mitigation bank or in-lieu fee program. The amount
of credits proposed to be purchased shall be sufficient to meet
the compensatory mitigation requirement for which the
compensatory mitigation is proposed to replace.

5. Correct typographical errors.

9VAC25-690-90. Termination of autherization-by-consent

coverage.

When—alpermitted—activities—requiring Rotiication 4 |d_e|
IVACZ5-690-50—A—a d aIII eelinpe '5.3;9'5 Ritigation
impacts-will-not-oceur—the A. The permittee shall submit a
request for termination by consent within 30 days of prejeet
completion—or—project-canecellation completing or cancelling
all authorized activities requiring notification under 9VAC25-
690-50 A and all compensatory mitigation requirements.

When submitted for project completion, the request for
termination by consent shall constitute a notice of project
completion in accordance with 9VAC25-210-130 F. The
director may accept this termination of autherization coverage
on behalf of the board. The permittee shall submit the
following information:

1. Name, mailing address, and telephone number of the
permittee;

2. Name and location of the activity;

3. The VWP general permit autherization tracking number;
and

4. One of the following certifications:
a. For project completion:

"l certify under penalty of law that all activities and any
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
been completed. | understand that by submitting this
notice of termination I am no longer authorized to
perform activities in surface waters in accordance with
the VWP general permit and general permit coverage,
and that performing activities in surface waters is
unlawful where the activity is not authorized by a the
VWP permit or coverage, unless otherwise excluded
from obtaining coverage. | also understand that the
submittal of this notice does not release me from liability
for any violations of %Iﬂus the VWP general permit
autherization or coverage.

b. For project cancellation:

"I certify under penalty of law that the activities and any
required compensatory mitigation authorized by this the
VWP general permit and general permit coverage will
not occur. | understand that by submitting this notice of
termination 1 am no longer authorized to perform
activities in surface waters in accordance with the VWP
general permit and general permit coverage, and that
performing activities in surface waters is unlawful where
the activity is not authorized by a the VWP permit or
coverage, unless otherwise excluded from obtaining
coverage. | also understand that the submittal of this
notice does not release me from liability for any
violations of this the VWP general permit authorization

or coverage, nor does it allow me to resume the permitted
authorized  activities  without reapplication and
reauthorization coverage."

c. For events beyond permittee control, the permittee
shall provide a detailed explanation of the events, to be
approved by BEQ the Department of Environmental
Quality, and the following certification statement:

"I certify under penalty of law that the activities or the
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
changed as the result of events beyond my control (see
attached). | understand that by submitting this notice of
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termination | am no longer authorized to perform
activities in surface waters in accordance with the VWP
general permit and general permit coverage, and that
performing activities in surface waters is unlawful where
the activity is not authorized by a the VWP permit or
coverage, unless otherwise excluded from obtaining
coverage. | also understand that the submittal of this
notice does not release me from liability for any
violations of this the VWP general permit authorization

or coverage, nor does it allow me to resume the permitted
authorized  activities  without reapplication and
reauthorization coverage."

B. VWP general permit coverage may be terminated for

determined that there is a reasonable assurance that the
activity-authorized-by this VWP general permit, if conducted
in-accordance—with-the conditions—set-forth-herein complied
with, will protect instream beneficial uses and, will not
violate applicable water quality standards—Fhe—beard-finds
that-theeffectof the-impact—togetherwith-otherexisting—of
propesed—impacts—to—wetlands, and will not cause or

contribute to a significant impairment of state waters or fish
and wildlife resources. In issuing this VWP general permit,
the board has not taken into consideration the structural
stability of any proposed activities.

Subjeet The permanent or temporary impact of up to two
acres of nontidal wetlands or open water and up to 1,500

cause in accordance with 9VAC25-210-180 F and 9VAC25-

linear feet of nontidal stream bed shall be subject to the

230, or without cause in accordance with 9VAC25-210-180
G and 9VAC25-230.

9VAC25-690-95. Fransition- (Repealed.)

provisions of the VWP general permit set forth herein; any
requirements in coverage granted under this general permit;

the Clean Water Act, as amended;; and pursuant-te the State
Water Control Law and regulations adopted pursuant to it;-the

VWP GENERAL PERMIT NO. WP4 FOR IMPACTS

FROM DEVELOPMENT AND CERTAIN MINING
ACTIVITIES UNDER _THE VIRGINIA WATER
PROTECTION PERMIT AND THE VIRGINIA STATE
WATER CONTROL LAW

Effective date: August 2, 2016
Expiration date: August 1, 2031

In compliance with 8401 of the Clean Water Act, as
amended (33 USC § 1341) and the State Water Control Law
and regulations adopted pursuant thereto, the board has

Part 1. Special Conditions.
A. Authorized activities.

1. Fhis-permit-authorizes The activities authorized by this

chapter shall not cause more than the permanent or
temporary impacts of up to two acres of nontidal wetlands
or open water and up to 1,500 linear feet of nontidal stream
bed according-to-the-information-provided-in-the-approved
and-complete-application.

2. Any changes to the authorized permanent impacts to

surface waters associated—with—this—proeject shall require
either a notice of planned change in accordance with
9VAC25-690-80;.  An application or request for
modification to coverage or another VWP permit
application may be required.

3. Any changes to the authorized temporary impacts to
surface waters associated—with—this—proeject shall require
written notification to BDEQ and approval from the
Department of Environmental Quality in accordance with
9VAC25-690-80 prior to initiating the impacts and
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restoration to preexisting conditions in accordance with the
conditions of this permit autherization.

4. Modification to compensation requirements may be
approved at the request of the permittee when a decrease in
the amount of authorized surface waters impacts occurs,
provided that the adjusted compensation meets the initial
authorization compensation goals.

5-The-activities-authorized-for-coverage-under-this VWP

necessary:
€. B. Overall project conditions.

1. The activities authorized by this VWP general permit
shall be executed in a manner so as to minimize adverse
impacts on instream beneficial uses as defined in § 62.1-10
(b) of the Code of Virginia.

2. No activity may substantially disrupt the movement of
aquatic life indigenous to the water body, including those
species which normally migrate through the area, unless
the primary purpose of the activity is to impound water.
Culverts Pipes and culverts placed in streams must be
installed to maintain low flow conditions- and shall be
countersunk at both inlet and outlet ends of the pipe or
culvert unless otherwise specifically approved by the
Department of Environmental Quality on a case-by-case
basis, and as follows: The requirement to countersink does
ne not apply to extensions or maintenance of existing pipes
and culverts that are not countersunk, floodplain pipes and
culverts being placed above ordinary high water, pipes and
culverts being placed on bedrock, or pipes and culverts
required to be placed on slopes 5.0% or greater. Ne-activity
may—cause—more—than—mintmal—adverse—effect—on
passage-of normal-or-expected-high-flows-and-the-structure

i i i - Bedrock
encountered during construction must be identified and
approved in advance of a design change where the
countersunk condition cannot be met. Pipes and culverts 24
inches or less in diameter shall be countersunk three inches
below the natural stream bed elevations, and pipes and

culverts greater than 24 inches shall be countersunk at least
six_inches below the natural stream bed elevations.
Hydraulic capacity shall be determined based on the
reduced capacity due to the countersunk position. In all
stream  crossings _appropriate _measures shall be
implemented to minimize any disruption of aquatic life
movement.

3. Wet or uncured concrete shall be prohibited from entry
into flowing surface waters unless the area is contained
within a cofferdam and the work is performed in the dry or
unless otherwise approved by the Department of
Environmental Quality. Excess or waste concrete shall not
be disposed of in flowing surface waters or washed into
flowing surface waters.

4, All fill material shall be clean and free of contaminants
in toxic concentrations or amounts in accordance with all
applicable laws and regulations.

5. Erosion and sedimentation controls shall be designed in
accordance with the Virginia Erosion and Sediment
Control Handbook, Third Edition, 1992, or for mining
activities covered by this general permit, the standards
issued by the Virginia Department of Mines, Minerals and
Energy that are effective as those in the Virginia Erosion
and Sediment Control Handbook, Third Edition, 1992.
These controls shall be placed prior to clearing and grading
and maintained in good working order to minimize impacts
to state waters. These controls shall remain in place until
the area is stabilized and shall then be removed.

6. Exposed slopes and streambanks shall be stabilized
immediately upon completion of work in each permitted
impact area. All denuded areas shall be properly stabilized
in accordance with the Virginia Erosion and Sediment
Control Handbook, Third Edition, 1992.

7. All construction, construction access (e.g., cofferdams,
sheetpiling, and causeways) and demolition activities
associated with this the project shall be accomplished in a
manner that minimizes construction or waste materials
from entering surface waters to the maximum extent
practicable, unless authorized by this VWP general permit.

8. No machinery may enter flowing waters, unless
authorized by this VWP general permit or approved prior
to entry by the Department of Environmental Quality.

9. Heavy equipment in temporarily-impacted wetland areas
shall be placed on mats, geotextile fabric, or other suitable
material to minimize soil disturbance to the maximum
extent practicable. Equipment and materials shall be
removed immediately upon completion of work.

10. All nonimpacted surface waters and compensatory
mitigation areas within 50 feet of permitted authorized
activities and within the project or right-of-way limits shall
be clearly flagged or marked for the life of the construction
activity at that location to preclude unauthorized
disturbances to these surface waters and compensatory
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mitigation areas during construction. The permittee shall
notify contractors that no activities are to occur in these
marked surface waters.

11. Temporary disturbances to surface waters during
construction shall be avoided and minimized to the
maximum extent practicable. All temporarily disturbed
wetland areas shall be restored to preexisting conditions
within 30 days of completing work at each respective
temporary impact area, which shall include reestablishing
preconstruction elevations and contours with topsoil from
the impact area where practicable and planting or seeding
with appropriate wetland vegetation according to cover
type (i.e., emergent, serub/shrub; scrub-shrub, or forested).
The permittee shall take all appropriate measures to
promote and maintain revegetation of temporarily
disturbed wetland areas with wetland vegetation through
the second year post-disturbance. All temporarily impacted
streams and streambanks shall be restored to their eriginat
preconstruction elevations and contours with topsoil from
the impact area where practicable within 30 days following
the construction at that stream segment—and—the—banks.
Streambanks shall be seeded or planted with the same

vegetation cover type originally present aleng—the
streamsbanks, including supplemental erosion control

grasses if necessary—except-for-invasive. Invasive species
identified on BCR's the Department of Conservation and
Recreation's Virginia Invasive Alien Plant Species of
Mirginia-tist List shall not be used to the maximum extent
practicable or without prior approval from the Department
of Environmental Quality.

12. Materials (including fill, construction debris, and
excavated and woody materials) temporarily stockpiled in
wetlands shall be placed on mats or geotextile fabric,
immediately stabilized to prevent entry into state waters,
managed such that leachate does not enter state waters, and
completely removed within 30 days following completion
of that construction activity. Disturbed areas shall be
returned to eriginal preconstruction elevations and
contours; with topsoil from the impact area where
practicable; restored within 30 days following removal of
the stockpile;; and restored with the same vegetation cover
type originally present, including supplemental erosion
control grasses if necessary—exeept-ferinvasive. Invasive
species identified on DBCR's the Department of
Conservation and Recreation's Virginia Invasive Alien
Plant Species ef-Virginia-tst List shall not be used to the
maximum _extent practicable or without prior approval
from the Department of Environmental Quality.

13. Continuous flow of perennial springs shall be
maintained by the installation of spring boxes, french
drains, or other similar structures.

14. The permittee shall employ measures to prevent spills
of fuels or lubricants into state waters.

15. The permittee shall conduct activities in accordance
with the time-of-year restrictions recommended by the
Virginia Department of Game and Inland Fisheries, the
Virginia Marine Resources Commission, or other
interested and affected agencies, as contained, when
applicable, in Department of Environmental Quality VWP
general permit coverage, and shall ensure that all
contractors are aware of the time-of-year restrictions
imposed.

16. Water quality standards shall not be violated as a result

of the construction activities—unless-allowed-by-this-permit
authorization.

17. If stream channelization or relocation is required, all
work in surface waters shall be done in the dry, unless
otherwise authorized by this\AMPgeneralpermit the
Department of Environmental Quality, and all flows shall
be diverted around the channelization or relocation area
until the new channel is stabilized. This work shall be
accomplished by leaving a plug at the inlet and outlet ends
of the new channel during excavation. Once the new
channel has been stabilized, flow shall be routed into the
new channel by first removing the downstream plug and
then the upstream plug. The rerouted stream flow must be
fully established before construction activities in the old
stream channel can begin.

B- C. Road crossings.

1. Access roads and associated bridges er, pipes, and
culverts shall be constructed to minimize the adverse
effects on surface waters to the maximum extent
practicable. Access  roads  constructed above
preconstruction elevations and contours and-elevatiens in
surface waters must be bridged, piped, or culverted to
maintain surface flows.

2. Installation of road crossings shall occur in the dry via
the implementation of cofferdams, sheetpiling, stream
diversions, or similar structures.

E- D. Utility lines.

1. All utility line work in surface waters shall be performed
in a manner that minimizes disturbance, and the area must
be returned to its eriginal preconstruction elevations and
contours with topsoil from the impact area where
practicable and restored within 30 days of completing work
in the area, unless otherwise authorized by—this \AMP
general-permit the Department of Environmental Quality.
Restoration shall be the seeding of planting of the same
vegetation cover type originally present, including
supplemental erosion control grasses if necessary,—exeept
for—invasive. Invasive specifies identified on BCR's the
Department of Conservation and Recreation's Virginia
Invasive Alien Plant Species ef-\irginia-list List shall not
be used to the maximum extent practicable or without prior
approval from the Department of Environmental Quality.
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2. Material resulting from trench excavation may be
temporarily sidecast into wetlands not to exceed a total of
90 days, provided the material is not placed in a manner
such that it is dispersed by currents or other forces.

3. The trench for a utility line cannot be constructed in a
manner that drains wetlands (e.g., backfilling with
extensive gravel layers creating a french drain effect.). For
example, utility lines may be backfilled with clay blocks to
ensure that the trench does not drain surface waters
through which the utility line is installed.

E: E. Stream modification and stream bank protection.

1. Riprap bank stabilization shall be of an appropriate size
and design in accordance with the Virginia Erosion and
Sediment Control Handbook, Third Edition, 1992.

2. Riprap apron for all outfalls shall be designed in
accordance with the Virginia Erosion and Sediment
Control Handbook, Third Edition, 1992.

3. For stream bank protection activities, the structure and
backfill shall be placed as close to the stream bank as
practicable. No material shall be placed in excess of the
minimum necessary for erosion protection.

4. All stream bank protection structures shall be located to
eliminate or minimize impacts to vegetated wetlands to the
maximum extent practicable.

5. Asphalt and materials containing asphalt or other toxic
substances shall not be used in the construction of
submerged sills or breakwaters.

6. Redistribution of existing stream substrate for the
purpose of erosion control is prohibited.

7. No material removed from the stream bottom shall be
disposed of in surface waters, unless otherwise authorized
by this VWP general permit.

G- E. Dredging.
1. Dredging depths shall be determined and authorized

according to the proposed use and controlling depths
outside the area to be dredged.

2. Dredging shall be accomplished in a manner that
minimizes disturbance of the bottom and minimizes
turbidity levels in the water column.

3. If evidence of impaired water quality, such as a fish kill,
is observed during the dredging, dredging operations shall
cease, and the DEQ the Department of Environmental
Quality shall be notified immediately.

4. Barges used for the transportation of dredge material
shall be filled in such a manner to prevent the overflow of
dredged materials.

5. Double handling of dredged material in state waters
shall not be permitted.

6. For navigation channels the following shall apply:

a. A buffer of four times the depth of the dredge cut shall
be maintained between the bottom edge of the design

channel and the channelward limit of wetlands, or a
buffer of 15 feet shall be maintained from the dredged
cut and the channelward edge of wetlands, whichever is
greater. This landward limit of buffer shall be flagged
and inspected prior to construction.

b. Side slope cuts of the dredging area shall not exceed a
two-horizontal-to-one-vertical slope to prevent slumping
of material into the dredged area.

7. A dredged material management plan for the designated
upland disposal site shall be submitted and approved 30
days prior to initial dredging activity.

8. Pipeline outfalls and spillways shall be located at
opposite ends of the dewatering area to allow for
maximum retention and settling time. Filter fabric shall be
used to line the dewatering area and to cover the outfall
pipe to further reduce sedimentation to state waters.

9. The dredge material dewatering area shall be of
adequate size to contain the dredge material and to allow
for adequate dewatering and settling out of sediment prior
to discharge back into state waters.

10. The dredge material dewatering area shall utilize an
earthen berm or straw bales covered with filter fabric along
the edge of the area to contain the dredged material, and
filter bags, or other similar filtering practices, any of which
shall be properly stabilized prior to placing the dredged
material within the containment area.

11. Overtopping of the dredge material containment berms
with dredge materials shall be strictly prohibited.

H-: G. Stormwater management facilities.

1. Stormwater management facilities shall be installed in
accordance with best management practices and watershed
protection techniques (e.g., vegetated buffers, siting
considerations to minimize adverse effects to aquatic
resources, bioengineering methods incorporated into the
facility design to benefit water quality and minimize
adverse effects to aquatic resources) that provide for long-
term aquatic resources protection and enhancement, to the
maximum extent practicable.

2. Compensation for unavoidable impacts shall not be
allowed within maintenance areas of stormwater
management facilities.

3. Maintenance activities within stormwater management
facilities shall not require additional permit autherization
coverage or compensation provided that the maintenance
activities do not exceed the original contours of the facility,
as approved and constructed, and is accomplished in
designated maintenance areas as indicated in the facility
maintenance or design plan or when unavailable, an
alternative plan approved by the Department of
Environmental Quality.
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Part 11. Construction and Compensation Requirements,
Monitoring, and Reporting.

A. Minimum compensation requirements.

1. The permittee shall provide appropriate-and-practicable

any required compensation for al impacts meeting in
accordance with the conditions euthined in this VWP

general permit and the chapter promulgating the general
permit. For all compensation that requires a protective
mechanism, including preservation of surface waters or
buffers, the permittee shall record the approved protective
mechanism in the chain of title to the property, or an
equivalent instrument for government-owned lands, and
proof of recordation shall be submitted to the Department
of Environmental Quality prior to commencing impacts in
surface waters.

2. Compensation options that may be considered under this
VWP general permit shall meet the criteria in 9VAC25-
690-70 and 9VAC25-210-116.

3. The permittee-responsible compensation site or sites
depicted in the conceptual compensation plan submitted
with the application shall constitute the compensation site

for-the-approved-project. A site change will may require a
modification to the-autherization coverage.

4. For compensation involving the purchase er—use—of
mitigation bank credits or a-centribution-te-an the purchase
of in-lieu fee fund program credits, the permittee shall not
initiate work in permitted impact areas until documentation
of the mitigation bank credit purchase erusage or of the
fund-contribution in-lieu fee program credit purchase has
been submitted to and received by BEQ the Department of
Environmental Quality.

5. Allaspects-of-the The final compensation plan shall be
finalized; submitted to and approved by the board prior to a

construction activity in permitted impact areas. The board
shall review and provide written comments on the final
plan within 30 days of receipt or it shall be deemed
approved. The final eompensation plan as approved by the
board shall be an enforceable requirement of any coverage
under this VWP general permit autherization. Deviations
from the approved final plan must shall be submitted and
approved in advance by the board.

8. a. The final permittee-responsible wetlands
compensation plan shall include:

(1) The complete information on all components of the

conceptual compensation plan.

(2) A summary of the type and acreage of existing
wetland impacts anticipated during the construction of
the compensation site and the proposed compensation for
these impacts; a site access plan; a monitoring plan,
including proposed success criteria, monitoring goals,
and the location of photo-monitoring stations, monitoring
wells, vegetation sampling points, and reference wetlands
or streams (if available); an abatement and control plan
for _undesirable plant species; an erosion and
sedimentation control plan; a construction schedule; and
the final protective mechanism for the compensation site
or_sites, including all surface waters and buffer areas
within its boundaries.

(3) The approved protective mechanism. The protective
mechanism shall be recorded in the chain of title to the
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property, or an equivalent instrument for government-
owned lands, and proof of recordation shall be submitted
to the Department of Environmental Quality prior to
commencing impacts in surface waters.

% b. The final permittee-responsible

stream

compensation plan shall include:

. | : I .
stream-

(1) The complete information on all components of the
conceptual compensation plan.

(2) An evaluation, discussion, and plan drawing or
drawings of existing conditions on the proposed
compensation stream, including the identification of
functional and physical deficiencies for which the
measures are proposed, and summary of geomorphologic
measurements (e.g., stream width, entrenchment ratio,
width-depth ratio, sinuosity, slope, substrate, etc.); a site
access plan; a monitoring plan, including a monitoring
and reporting schedule, monitoring design _and
methodologies for success, proposed success criteria,
location of photo-monitoring  stations, vegetation
sampling points, survey points, bank pins, scour chains,
and reference streams; an abatement and control plan for
undesirable plant species; an erosion and sedimentation
control plan, if appropriate; a construction schedule; a
plan-view drawing depicting the pattern and all
compensation _measures _being employed; a profile
drawing; cross-sectional drawing or drawings of the
proposed compensation stream; and the final protective
mechanism for the protection of the compensation site or
sites, including all surface waters and buffer areas within
its boundaries.

(3) The approved protective mechanism. The protective
mechanism shall be recorded in the chain of title to the
property, or an equivalent instrument for government-
owned lands, and proof of recordation shall be submitted
to the Department of Environmental Quality prior to
commencing impacts in surface waters.

8—For—final 6. The following criteria shall apply to

permittee-responsible wetland or stream compensation

plans-the;
a. The vegetation used shall be native species common to
the area, shall be suitable for growth in local wetland or
riparian conditions, and shall be from areas within the
same or adjacent USBA U.S. Department of Agriculture
Plant Hardiness Zone or NRGS Natural Resources
Conservation Service Land Resource Region as that of
the project site. Planting of woody plants shall occur
when vegetation is normally dormant, unless otherwise
approved in the final wetlands or stream compensation

plan or plans.
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approvak
10 b. All work in permitted impact areas shall cease if
compensation site construction has not commenced
within 180 days of commencement of project
construction, unless otherwise authorized by the board.

11 DEQ c. The Department of Environmental Quality
shall be notified in writing at-least-10-days prior to the
initiation of construction activities at the compensation
.12 2 ltlll glel woody Ipla HeS |aII_ et el .uegletaﬁt_lel
wetlands-or-stream-compensation-plan{s)
13. d. Point sources of stormwater runoff shall be
prohibited from entering a wetland compensation site
prior to treatment by appropriate best management
practices. Appropriate best management practices may
include sediment traps, grassed waterways, vegetated
filter strips, debris screens, oil and grease separators, or
forebays.

14 e. The success of the compensation shall be based on
meeting the success criteria established in the approved
final compensation plan.

18 f. If the wetland or stream compensation area fails to
meet the specified success criteria in a particular
monitoring year, other than the final monitoring year, the
reasons for this failure shall be determined, and a
corrective action plan shall be submitted to BEQ the
Department of Environmental Quality for approval with

or before that year's monitoring report. The corrective
action plan shall contain at minimum the proposed
actions, a schedule for those actions, and a monitoring
plan, and shall be implemented by the permittee in
accordance with the approved schedule. Should
significant changes be necessary to ensure success, the
required monitoring cycle shall begin again, with
monitoring year one being the year that the changes are
complete, as confirmed by DEQ the Department of
Environmental Quality. If the wetland or stream
compensation area fails to meet the specified success
criteria by the final monitoring year, or if the wetland or
stream compensation area has not met the stated
restoration goals, reasons for this failure shall be
determined and a corrective action plan, including
proposed actions, a schedule, and a monitoring plan,
shall be submitted with the final year monitoring report
for BEQ Department of Environmental Quality approval.
Corrective action shall be implemented by the permittee
in accordance with the approved schedule. Annual
monitoring shall be required to continue until two
sequential, annual reports indicate that all criteria have
been successfully satisfied and the site has met the
overall restoration goals (e.g., that corrective actions
were successful).

19; g. The surveyed wetland boundary for the wetlands
compensation site shall be based on the results of the
hydrology, soils, and vegetation monitoring data and
shall be shown on the site plan. Calculation of total

Volume 32, Issue 6

Virginia Register of Regulations

November 16, 2015

920



Regulations

wetland acreage shall be based on that boundary at the
end of the monitoring cycle. Data shall be submitted by
December 31 of the final monitoring year.

20- h. Herbicides or algicides shall not be used in or
immediately adjacent to the wetlands or stream
compensation site or sites without prior authorization by
the board. All vegetation removal shall be done by
manual means, unless authorized by DEQ the
Department of Environmental Quality in advance.

B. Impact site construction monitoring.

1. Construction activities authorized by this permit that are
within impact areas shall be monitored and documented.
The monitoring shall document-the-preexisting-conditions;
conditions—Meonitoring—shall—consist of ene—of—the
folowing-options:

a. Preconstruction photographs taken at each impact area

prior to initiation of activities within impact areas.
Photographs shall remain on the project site and depict
the impact area and the nonimpacted surface waters
immediately adjacent to and downgradient of each
impact area. Each photograph shall be labeled to include
the following information: permit number, impact area
number, date and time of the photograph, name of the
person taking the photograph, photograph orientation,
and photograph subject description.

b. Site inspections shall be conducted by the permittee or
the permittee's qualified designee once every calendar
month during activities within impact areas. Monthly
inspections shall be conducted in the following areas: all
authorized permanent and temporary impact areas; all
avoided surface waters, including wetlands, stream
channels, and open water; surface water areas within 50
feet of any land disturbing activity and within the project
or _right-of-way limits; and all on-site permanent
preservation _areas required under _this  permit.
Observations shall be recorded on the inspection form
provided by the Department of Environmental Quality.
The form shall be completed in its entirety for each
monthly inspection and shall be kept on-site and made
available for review by the Department of Environmental
Quality staff upon request during normal business hours.
Inspections are not required during periods of no activity
within impact areas.

4. 2. Monitoring of water quality parameters shall be
conducted during permanent relocation of perennial
streams through new channels in the manner noted below.
The permittee shall report violations of water quality
standards to DEQ the Department of Environmental
Quality in accordance with the procedures in Part—H-E
9VAC25-690-100 Part Il E. Corrective measures and
additional monitoring may be required if water quality
standards are not met. Reporting shall not be required if
water quality standards are not violated.

a. A sampling station shall be located upstream and
immediately downstream of the relocated channel.

b. Temperature, pH and dissolved oxygen (D.O.)
measurements shall be taken every 30 minutes for at least
two hours at each station prior to opening the new
channels and immediately before opening new channels.

c. Temperature, pH and D.O. readings shall be taken
after opening the channels and every 30 minutes for at
least three hours at each station.
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C. Wetland Permittee-responsible wetland compensation site
monitoring.

1. An as-built ground survey, or an aerial survey provided
by a firm specializing in aerial surveys, shall be conducted
for the entire compensation site or sites including invert
elevations for all water elevation control structures and
spot elevations throughout the site or sites. Aerial surveys
shall include the variation from actual ground conditions,
such as +/- 0.2 feet. Either type of survey shall be certified
by a licensed surveyor or by a registered professional
engineer to conform to the design plans. The survey shall
be submitted within 60 days of completing compensation
site construction. Changes or deviations in the as-built
survey or aerial survey shall be shown on the survey and
explained in writing.

2. Photographs shall be taken at the compensation site or
sites from the permanent markers identified in the final
compensation plan, and established to ensure that the same
locations and view directions at the site or sites are
monitored in each monitoring period. These photographs
shall be taken after the initial planting and at a time
specified in the final compensation plan during every
monitoring year.

3. Compensation site monitoring shall begin on day one of
the first complete growing season (monitoring year 1) after
wetland compensation site  construction activities,
including planting, have been completed. Monitoring shall
be required for monitoring years 1, 2, 3, and 5, unless
otherwise approved by DEQ the Department of
Environmental Quality. In all cases if all success criteria
have not been met in the final monitoring year, then
monitoring shall be required for each consecutive year
until two annual sequential reports indicate that all criteria
have been successfully satisfied.

4. The establishment of wetland hydrology shall be
measured during the growing season, with the location and
number of monitoring wells, and frequency of monitoring
for each site, set forth in the final monitoring plan.
Hydrology monitoring well data shall be accompanied by
precipitation data, including rainfall amounts either from
on site or from the closest weather station. Once the
wetland hydrology success criteria have been satisfied for a
particular  monitoring year, monitoring may be
discontinued for the remainder of that monitoring year
following BEQ Department of Environmental Quality
approval. After a period of three monitoring years, the
permittee may request that hydrology monitoring be
discontinued, providing that adequate hydrology has been
established and maintained. Hydrology monitoring shall
not be discontinued without written approval from BEQ
the Department of Environmental Quality.

5. The presence of hydric soils or soils under hydric
conditions shall be evaluated in accordance with the final
compensation plan.

6. The establishment of wetland vegetation shall be in
accordance with the final compensation plan. Monitoring
shall take place in August, September, or October during
the growing season of each monitoring year, unless
otherwise authorized in the monitoring plan:.

7. The presence of undesirable plant species shall be
documented.

8. All wetland compensation monitoring reports shall be
submitted in accordance with 9VAC25-690-100 Part Il E
6.

D. Stream Permittee-responsible stream compensation;

restoration; and monitoring.

1. Riparian buffer restoration activities shall be detailed in
the final compensation plan and shall include, as
appropriate, the planting of a variety of native species
currently growing in the site area, including appropriate
seed mixtures and woody species that are bare root, balled,
or burlapped. A minimum buffer width of 50 feet,
measured from the top of the stream bank at bankfull
elevation landward on both sides of the stream, shall be
required where practical.

2. The installation of root wads, vanes, and other instream
structures, shaping of the stream banks, and channel
relocation shall be completed in the dry whenever
practicable.

3. Livestock access to the stream and designated riparian
buffer shall be limited to the greatest extent practicable.

4, Stream channel restoration activities shall be conducted
in the dry or during low flow conditions. When site
conditions prohibit access from the streambank; or upon
prior authorization from the Department of Environmental
Quality, heavy equipment shall may be authorized for use
within the stream channel.

5. Photographs shall be taken at the compensation site from
the vicinity of the permanent photo stations identified in
the final compensation plan. The photograph orientation
shall remain constant during all monitoring events. At a
minimum, photographs shall be taken from the center of
the stream, facing downstream, with a sufficient number of
photographs to view the entire length of the restoration
site. Photographs shall document the completed restoration
conditions. Photographs shall be taken prior to site
activities, during instream and riparian compensation
construction activities, within one week of completion of
activities, and during at least one day of each monitoring
year to depict restored conditions.

6. An as-built ground survey, or an aerial survey provided
by a firm specializing in aerial surveys, shall be conducted
for the entire compensation site or sites. Aerial surveys
shall include the variation from actual ground conditions,
such as +/- 0.2 feet. The survey shall be certified by the
licensed surveyor or by a registered, professional engineer
to conform to the design plans. The survey shall be
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submitted within 60 days of completing compensation site
construction. Changes or deviations from the final
compensation plans in the as-built survey or aerial survey
shall be shown on the survey and explained in writing.

7. Compensation site monitoring shall begin on day one of
the first complete growing season (monitoring year 1) after
stream compensation site construction activities, including
planting, have been completed. Monitoring shall be
required for monitoring years 1 and 2, unless otherwise
determined approved by DEQ the Department of
Environmental Quality. In all cases, if all success criteria
have not been met in the final monitoring year, then
monitoring shall be required for each consecutive year
until two annual sequential reports indicate that all criteria
have been successfully satisfied.

8. All stream compensation site monitoring reports shall be
submitted by in accordance with 9VAC25-690-100 Part 11
E 6.

E. Reporting.

1. Written communications required by this VWP general
permit shall be submitted to the appropriate DEQ
Department of Environmental Quality office. The VWP
general permit autherization tracking number shall be
included on all correspondence.

2. BEQ The Department of Environmental Quality shall be

notified in writing attleast-10-days prior to the start of
construction activities at the first permitted-site-authorized
b.* this VAR —gel ela_l permit—autao |zat|]e S0 that
iRspections—oF—the p' opect—can _Iae_plal o '.I dearmed
ee_esseuyl by EIE% The _etllleelmel SI E.m |ﬁelude 2
each permitted impact area.

3—Construction-menitoring-reports—shall-be-submitted-to

3. A construction status update form provided by the
Department of Environmental Quality shall be completed
and submitted to the Department of Environmental Quality
twice per year for the duration of coverage under a VWP
general permit. Forms completed in June shall be
submitted by or on July 10, and forms completed in
December shall be submitted by or on January 10. The
form shall include reference to the VWP permit tracking
number and one of the following statements for each
authorized surface water impact location:

a. Construction activities have not yet started:;
b. Construction activities have started;

c. Construction activities have started but are currently
inactive; or

d. Construction activities are complete.

4. DEQ The Department of Environmental Quality shall be
notified in writing within 30 days following the completion
of all activities in all permitted authorized impact areas
a-H-t-hQH-ZQd—HHd@Hh-I—S—p@Fm-I{- i i .

5. BEQ The Department of Environmental Quality shall be
notified in writing at-least-10-days prior to the initiation of
activities at the permittee-responsible compensation site.
The notification shall include a projected schedule of
activities and construction completion.

6. All permittee-responsible compensation site monitoring
reports shall be submitted annually by December 31, with
the exception of the last year ef-authorization, in which
case the report shall be submitted at least 60 days prior to
the expiration of autherization—under the general permit,
unless otherwise approved by the Department of
Environmental Quality.

a. All wetland compensation site monitoring reports shall
include, as applicable, the following:

(1) General description of the site including a site
location map identifying photo stations, vegetative and
soil monitoring stations, monitoring wells, and wetland
zones.

(2) Summary of activities completed during the

monitoring year, including alterations or maintenance
conducted at the site.
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(3) Description of monitoring methods.

(4) Analysis of all hydrology information, including
monitoring well data, precipitation data, and gauging
data from streams or other open water areas, as set forth
in the final compensation plan.

(5) Evaluation of hydric soils or soils under hydric
conditions, as appropriate.

(6) Analysis of all vegetative community information,
including woody and herbaceous species, both planted
and volunteers, as set forth in the final compensation
plan.

(7) Photographs labeled with the permit number, the
name of the compensation site, the phete photo-
monitoring station number, the photograph orientation,
the date and time of the photograph, the name of the
person taking the photograph, and a brief description of
the photograph subject. This information shall be
provided as a separate attachment to each photograph, if
necessary. Photographs taken after the initial planting
shall be included in the first monitoring report after
planting is complete.

(8) Discussion of wildlife or signs of wildlife observed at
the compensation site.

(9) Comparison of site conditions from the previous
monitoring year and reference site.

(10) Discussion of corrective measures or maintenance
activities to control undesirable species, to repair
damaged water control devices, or to replace damaged
planted vegetation.

(11) Corrective action plan, which includes proposed
actions, a schedule, and monitoring plan.

b. All stream compensation site monitoring reports shall
include, as applicable, the following:

(1) General description of the site including a site
location map identifying photo stations and monitoring
stations.

(2) Summary of activities completed during the
monitoring year, including alterations or maintenance
conducted at the site.

(3) Description of monitoring methods.

(4) An evaluation and discussion of the monitoring
results in relation to the success criteria and overall goals
of compensation.

(5) Photographs shall be labeled with the permit number,
the name of the compensation site, the phote photo-

completion of activities shall be included in the first
monitoring report.

(6) A discussion of alterations, maintenance, or major
storm events resulting in significant change in stream
profile or cross section, and corrective actions conducted
at the stream compensation site.

(7) Documentation of undesirable plant species and
summary of abatement and control measures.

(8) A summary of wildlife or signs of wildlife observed
at the compensation site.

(9) Comparison of site conditions from the previous
monitoring year and reference site, and as-built survey, if
applicable.

(10) A corrective action plan, which includes proposed
actions, a schedule and monitoring plan.

(11) Additional submittals that were approved by BDEQ
the Department of Environmental Quality in the final
compensation plan.

7. The permittee shall notify BEQ the Department of
Environmental Quality in writing when unusual or
potentially complex conditions are encountered which
require debris removal or involve potentially toxic
substance. Measures to remove the obstruction, material, or
toxic substance or to change the location of a structure are
prohibited until approved by BEQ the Department of
Environmental Quality.

8. The permittee shall report fish kills or spills of oil or fuel
immediately upon discovery. If spills or fish kills occur
between the hours of 8:15 a.m. to 5 p.m., Monday through
Friday, the appropriate BEQ Department of Environmental
Quality regional office shall be notified; otherwise, the
Department of Emergency Management shall be notified at
1-800-468-8892.

9. Violations of state water quality standards shall be
reported within—24—hours to the appropriate DEQ
Department of Environmental Quality office no later than
the end of the business day following discovery.

10. The permittee shall notify the Department of
Environmental Quality no later than the end of the third
business day following the discovery of additional impacts
to surface waters including wetlands, stream channels, and
open water that are not authorized by the Department of
Environmental Quality or to any required preservation
areas. The notification shall include photographs, estimated
acreage or linear footage of impacts, and a description of
the impacts.

monitoring station number, the photograph orientation,
the date and time of the photograph, the name of the
person taking the photograph, and a brief description of
the photograph subject. Photographs taken prior to
compensation site construction activities, during instream
and riparian restoration activities, and within one week of

10. 11. Submittals required by this VWP general permit
shall contain the following signed certification statement:

"l certify under penalty of law that this document and all
attachments were prepared under my direction or
supervision in accordance with a system designed to assure
that qualified personnel properly gather and evaluate the
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information submitted. Based on my inquiry of the person
or persons who manage the system, or those persons
directly responsible for gathering the information, the
information submitted is, to the best of my knowledge and
belief, true, accurate, and complete. | am aware that there
are significant penalties for submitting false information,
including the possibility of fine and imprisonment for
knowing violation."

Part 111. Conditions Applicable to All VWP General Permits.

A. Duty to comply. The permittee shall comply with all
conditions, limitations, and other requirements of the VWP
general permit;_any requirements in coverage granted under
this VWP _general permit, the Clean Water Act, as amended;
and the State Water Control Law and requlations adopted
pursuant to it. Any VWP general permit violation or
noncompliance is a violation of the Clean Water Act and
State Water Control Law and is grounds for (i) enforcement
action, (ii) VWP _general permit coverage termination for
cause, (iii) VWP general permit coverage revocation, (iv)
denial of application for coverage, or (v) denial of an
application for a modification to VWP general permit
coverage. Nothing in this VWP general permit shall be
construed to relieve the permittee of the duty to comply with
all applicable federal and state statutes, regulations, and toxm
standards and prohlbltlons

B. Duty to mitigate. The permittee shall take all reasonable
steps to minimize or prevent impacts in violation of the VWP
general permit which may have a reasonable likelihood of
adversely affecting human health or the environment.

C. Reopener. This VWP general permit autherization may
be reopened to modify its conditions when the circumstances
on which the previous VWP general permit authorization was
based have materially and substantially changed, or special
studies conducted by the board or the permittee show material
and substantial change since the time the VWP general permit
atthorization was issued and thereby constitute cause for
revoking and reissuing the VWP general permit authorization

D. Compliance with state and federal law. Compliance with
this VWP general permit constitutes compliance with the
VWP permit requirements of the State Water Control Law.
Nothing in this VWP general permit shall be construed to
preclude the institution of any legal action under or relieve
the permittee from any responsibilities, liabilities, or other
penalties established pursuant to any other state law or
regulation or under the authority preserved by § 510 of the
Clean Water Act.

E. Property rights. The issuance of this VWP general permit
does not convey property rights in either real or personal

property; or any exclusive privileges, nor does it authorize
injury to private property ef, any invasion of personal
property rights, ner or any infringement of federal, state or
local laws or regulations.

F. Severability. The provisions of this VWP general permit
authorization are severable.

G. Right-of Inspection and entry. Fhe Upon presentation of
credential, the permittee shall allow the board or is—agents;

upoen-the-presentation-ofcredentials any duly authorized agent
of the board, at reasonable times and under reasonable
circumstances, to enter upon the permittee's property, public
or private, and have access to; inspect and copy any records
that must be kept as part of the VWP general permit
conditions; to inspect any facilities, operations, or practices
(including monitoring and control equipment) regulated or
required under the VWP general permit; and to sample or
monitor any substance, parameter, or activity for the purpose
of assuring compliance with the conditions of the VWP
general permit or as otherwise authorized by law. For the
purpose of this section, the time for inspection shall be
deemed reasonable during regular business hours. Nothing
contained herein shall make an inspection time unreasonable
during an emergency.

H. Transferability of VWP general permit autherization
coverage. Fhis VWP general permit autherization coverage

may be transferred to another persen-by-a permittee when all
of the criteria listed below in this subsection are met. On the
date of the VWP general permit authorization coverage
transfer, the transferred VWP general permit autherization
coverage shall be as fully effective as if it had been issued
granted directly to the new permittee.

1. The current permittee notifies the board of the proposed
transfer of the title-to-the-facility-orproperty—2-The notice
to-the-board-includes general permit coverage and provides
a written agreement between the current and new
permittees containing a specific date of transfer of VWP
general permit autherization responsibility, coverage, and
liability to the new permittee, or that the current permittee
will retain such responsibility, coverage, or liability,
including liability for compliance with the requirements of
enforcement activities related to the permitted authorized
activity.

3-2. The board does not within 15 days notify the current
and new permittees of its intent to modify or revoke and
reissue the VWP general permit authorization—within—15
days.

I. Notice of planned change. Autherization-under-the VWP
general permit coverage may be modified subsequent to
issuance in ene-ormore-of-thecases-listed-below accordance
with 9VAC25-690-80. A—netice—of planned-change—is—not
regquired-H-the-projectresulis-in-additional-temperary-impacts
to-stirface-waters p'e"'de.d that-DEQ-Is—hotitied WHRG
the a_d_d|t|e _al temporarytmpacts-are restored Eg preexist gl
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J. VWP general permit authorization coverage termination
for cause. Fhis VWP general permit autherization coverage is
subject to termination for cause by the board after public
notice and opportunity for a hearing pursuant to 9VAC25-

230. Reasons for termination for cause are as follows:

1. Noncompliance by the permittee with any provision of
the VWP general permit regulation, any condition of the
VWP general permit autherization, or any requirement in
general permit coverage;

2. The permittee's failure in the application or during the
VAMP—general—permit—authorization—issuance process of
granting VWP general permit coverage to disclose fully all
relevant facts or the permittee's misrepresentation of any
relevant facts at any time;

3. The permittee's violation of a special or judicial order;
and

4. A determination by the board that the permitted
authorized activity endangers human health or the

environment and can be regulated to acceptable levels by a

modification to VWP general permit autherizationplanned
change coverage or a termination-fer-cause:;

5. A change in any condition that requires either a
temporary or_permanent reduction or elimination of any
activity controlled by the VWP general permit; or

6. A determination that the authorized activity has ceased
and that the compensation for unavoidable adverse impacts
has been successfully completed.

K. The board may terminate VWP general permit coverage
without cause when the permittee is no longer a legal entity
due to death or dissolution or when a company is no longer
authorized to conduct business in the Commonwealth. The
termination shall be effective 30 days after notice of the
proposed termination is sent to the last known address of the
permittee or registered agent, unless the permittee objects
within that time. If the permittee does object during that
period, the board shall follow the applicable procedures for
termination _under § 62.1-44.15:25 of the Code of Virginia
and 9VAC25-230.

K- L. VWP general permit authorization coverage
termination by consent. Fhis—\AMP—general—permit
autRopzaton—may Be e ||ated_ . Iay_ consent—when—all
permitied aGEIu;EIES” requiting—Rotiication—u e84 ‘GI 25
completed-or-when-the-authorized-impacts-with-not-oceur- The
permittee shall submit a request for termination by consent
within 30 days of preject-completion-orproject-cancellation
completing or cancelling all authorized activities requiring
notification under 9VAC25-690-50 A and all compensatory
mitigation requirements. When submitted for project
completion, the request for termination by consent shall
constitute a notice of project completion in accordance with
9VAC25-210-130 F. The director may accept this termination
of autherization coverage on behalf of the board. The regquest
for-termination-by-censent permittee shall eentain submit the

following information:
1. Name, mailing address, and telephone number ef-the
permittee;
2. Name and location of the activity;

3. The VWP general permit autherization tracking number;
and

4. One of the following certifications:
a. For project completion:

"l certify under penalty of law that all activities and any
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
been completed. | understand that by submitting this
notice of termination 1 am no longer authorized to
perform activities in surface waters in accordance with
the VWP general permit and general permit coverage,
and that performing activities in surface waters is
unlawful where the activity is not authorized by a the
VWP permit or coverage, unless otherwise excluded
from obtaining coverage. | also understand that the
submittal of this notice does not release me from liability
for any violations of %Iﬂus the VWP general permit
autherization or coverage.
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b. For project cancellation:

"I certify under penalty of law that the activities and any
required compensatory mitigation authorized by this the
VWP general permit and general permit coverage will
not occur. | understand that by submitting this notice of
termination 1 am no longer authorized to perform
activities in surface waters in accordance with the VWP
general permit and general permit coverage, and that
performing activities in surface waters is unlawful where
the activity is not authorized by a the VWP permit or
coverage, unless otherwise excluded from obtaining
coverage. | also understand that the submittal of this
notice does not release me from liability for any
violations of this the VWP general permit authorization

or coverage, nor does it allow me to resume the permitted
authorized  activities  without reapplication and
reauthorization coverage."

c. For events beyond permittee control, the permittee
shall provide a detailed explanation of the events, to be
approved by BEQ the Department of Environmental
Quality, and the following certification statement:

"l certify under penalty of law that the activities or the
required compensatory mitigation authorized by a the
VWP general permit and general permit coverage have
changed as the result of events beyond my control (see
attached). | understand that by submitting this notice of
termination 1 am no longer authorized to perform
activities in surface waters in accordance with the VWP
general permit and general permit coverage, and that
performing activities in surface waters is unlawful where
the activity is not authorized by a the VWP permit or
coverage, unless otherwise excluded from obtaining
coverage. | also understand that the submittal of this
notice does not release me from liability for any
violations of this the VWP general permit authorization

or coverage, nor does it allow me to resume the permitted
authorized  activities  without reapplication and
reauthorization coverage."

L M. Civil and criminal liability. Nothing in this VWP
general permit shall be construed to relieve the permittee
from civil and criminal penalties for noncompliance.

M= N. Oil and hazardous substance liability. Nothing in this
VWP general permit shall be construed to preclude the
institution of legal action or relieve the permittee from any
responsibilities, liabilities, or penalties to which the permittee
is or may be subject under 8 311 of the Clean Water Act or
88 62.1-44.34:14 through 62.1-44.34:23 of the State Water
Control Law.

N: O. Duty to cease or confine activity. It shall not be a
defense for a permittee in an enforcement action that it would
have been necessary to halt or reduce the activity for which a
VWP general permit coverage has been granted in order to
maintain compliance with the conditions of the VWP general

permit Or coverage.

O P. Duty to provide information.

1. The permittee shall furnish to the board any information
which that the board may request to determine whether
cause exists for modifying, revoking and-reissuing-and, or
terminating the VWP permit authorization; c overag or to
determine compliance with the VWP general permit
authorization or general permit coverage. The permittee
shall also furnish to the board, upon request, copies of
records required to be kept by the permittee.

2. Plans, maps, conceptual reports, and other relevant
information shall be submitted as required by the board
prior to commencing construction.

P- Q. Monitoring and records requirements.

1. Monitoring of parameters, other than pollutants, shall be
conducted according to approved analytical methods as
specified in the VWP general permit. Analysis of
pollutants will be conducted according to 40 CFR Part 136
(2000), Guidelines Establishing Test Procedures for the
Analysis of Pollutants.

2. Samples and measurements taken for the purpose of
monitoring shall be representative of the monitored
activity.

3. The permittee shall retain records of all monitoring
information, including all calibration and maintenance
records and all original strip chart or electronic recordings
for continuous monitoring instrumentation, copies of all
reports required by the VWP general permit, and records of
all data used to complete the application for coverage
under the VWP general permit, for a period of at least three
years from the date of the general permit expiration ef-a
granted VWP permit. This period may be extended by

request of the board at any time.
4. Records of monitoring information shall include, as
appropriate:

a. The date, exact place, and time of sampling or
measurements;

b. The name of the individuals who performed the
sampling or measurements;

c. The date and time the analyses were performed,;

d. The name of the individuals who performed the
analyses;

e. The analytical techniques or methods supporting the
information such as observations, readings, calculations,
and bench data used:;

f. The results of such analyses; and
g. Chain of custody documentation.

Q- R. Unauthorized discharge of pollutants. Except in
compliance with this VWP general permit, it shall be
unlawful for the permittee to:

1. Discharge into state waters sewage, industrial wastes,
other wastes, or any noxious or deleterious substances;

Volume 32, Issue 6 Virginia Register of Regulations November 16, 2015

927



Regulations

2. Excavate in a wetland;

3. Otherwise alter the physical, chemical, or biological
properties of state waters and make them detrimental to the
public health, to animal or aquatic life, or to the uses of
such waters for domestic or industrial consumption, for
recreation, or for other uses; or

4. On and after October 1, 2001, conduct the following
activities in a wetland:
a. New activities to cause draining that significantly
alters or degrades existing wetland acreage or functions;
b. Filling or dumping;
c. Permanent flooding or impounding; or

d. New activities that cause significant alteration or
degradation of existing wetland acreage or functions.

S. Duty to reapply. Any permittee desiring to continue a
previously authorized activity after the expiration date of the
VWP general permit shall comply with the provisions in
9VAC25-690-27.

NOTICE: The following forms used in administering the
regulation were filed by the agency. The forms are not being
published; however, online users of this issue of the Virginia
Register of Regulations may click on the name of a form with
a hyperlink to access it. The forms are also available from the
agency contact or may be viewed at the Office of the
Registrar of Regulations, General Assembly Building, 2nd
Floor, Richmond, Virginia 23219.

FORMS (9VAC25-690)

Department of Environmental Quality Water Division
Permit Application Fee Form (rev. 10/14)
. . licati : s
Joint Permit Application for Projects of Tidewater, Virginia
(efE-10/04) (eff. 03/14)

Monthly Reporting of Impacts Less than or Equal to One-
Tenth Acre Statewide (eff. 08/07)

Standard Joint Permit Application for Activities in Waters
and Wetlands of the Commonwealth of Virginia (eff. 03/14)

Virginia Department of Transportation Inter-Agency
Coordination Meeting Joint Permit Application {eff—10/02)
(eff. 06/08)

DOCUMENTS
(9VAC25-690)

Classification of Wetlands and Deepwater Habitats of the
United States, Cowardin, Lewis M. Il, et al., United States
Fish and Wildlife Service, December 1979, Reprinted 1992

Guidelines for Specification of Disposal Sites for Dredged
of Fill Material, 40 CFR Part 230 (Federal Register December
24, 1980)

Virginia Erosion and Sediment Control Handbook, Third
Edition, 1992, Department of Conservation and Recreation

INCORPORATED BY REFERENCE

Virginia Invasive Plant Species List, Natural Heritage
Technical Document 14-11, Department of Conservation and
Recreation, Division of Natural Heritage (2014)

Virginia Stormwater Management Handbook, First Edition,
1999, Department of Conservation and Recreation
VA.R. Doc. No. R14-4060; Filed October 23, 2015, 10:01 a.m.

* *

TITLE 11. GAMING

CHARITABLE GAMING BOARD

Proposed Regulation

Title of Regulation: 11VAC15-40. Charitable Gaming
Regulations (amending 11VAC15-40-10, 11VAC15-40-30,
11VAC15-40-50 through 11VAC15-40-80, 11VAC15-40-
110, 11VAC15-40-120, 11VAC15-40-130, 11VAC15-40-
147, 11VAC15-40-150; adding 11VAC15-40-440 through
11VAC15-40-520, 11VAC15-40-600, 11VAC15-40-610;
repealing 11VAC15-40-420, 11VAC15-40-430).

Statutory Authority: § 18.2-340.15 of the Code of Virginia.
Public Hearing Information:

December 8, 2015 - 10 am - American Legion Post 177,
3939 Oak Street, Fairfax, VA 22030

Public Comment Deadline: January 15, 2016.

Agency Contact: Michael Menefee, Program Manager,
Charitable and Regulatory Programs, Department of
Agriculture and Consumer Services, 102 Governor Street,
Richmond, VA 23219, telephone (804) 786-3983, FAX (804)
371-7479, or email michael.menefee@vdacs.virginia.gov.

Basis: Section 18.2-340.15 of the Code of Virginia authorizes
the Charitable Gaming Board to prescribe regulations and
conditions under which charitable gaming is to be conducted
in Virginia. Chapters 36 and 350 of the 2013 Acts of
Assembly amended the charitable gaming statute to require
the board to adopt regulations pertaining to a new bingo game
called "network bingo."

Purpose: Chapters 36 and 350 of the 2013 Acts of Assembly
amended the charitable gaming statute to require the board to
adopt regulations pertaining to a new bingo game called
"network bingo." This regulatory action is intended to
promulgate the required network bingo regulations. This
action also seeks to amend provisions of the current
regulations that need clarification. Charitable gaming
organizations, which are nonprofits, use gaming revenues to
support numerous community programs that often benefit and
promote the welfare of the citizens of the Commonwealth.

Substance: Chapters 36 and 350 of the 2013 Acts of
Assembly amended the charitable gaming statute to require
the board to adopt regulations that prescribe the conditions
under which organizations may conduct network bingo.
These regulations will also establish a percentage of the
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proceeds derived from network bingo sales that must be
allocated to (i) prize pools, (ii) the organization conducting
the network bingo, and (iii) the network bingo provider. The
regulations will establish procedures for retaining and the
ultimate distribution of any unclaimed prize.

This regulatory action will also include amendments to clarify
existing provisions in the regulations in order to address
questions that have arisen subsequent to November 2012,
when 11VAC15-40 became effective.

Issues: Network bingo is intended to provide charitable
gaming organizations with a new option to stimulate greater
attendance at their gaming events and increase gaming
revenues.

Special interest groups that are concerned with the expansion
of gaming in the Commonwealth typically monitor the
progress of all regulations pertaining to charitable gaming.
The department is not aware of specific concerns with the
proposed regulations.

This regulatory action poses no disadvantages to the public or
the Commonwealth.

Department of Planning and Budget's Economic Impact
Analysis:

Summary of the Proposed Amendments to Regulation.
Pursuant to a 2013 legislative mandate,® the Charitable
Gaming Board (Board) proposes to prescribe the conditions,
procedures, and rules under which charitable organizations
may run network bingo. Network bingo is a concept in which
several locations throughout the Commonwealth are
networked together to play a single bingo game for a chance
at winning a large prize. A portion of the money generated
from the network bingo game is pooled together to create the
large prize.

Result of Analysis. Whether the benefits exceed the costs
depend on the policy views of the observer.

Estimated Economic Impact. Network bingo allows games in
several locations throughout the Commonwealth to be
counted as a single bingo game to increase the chances of
winning a larger prize. A portion of the money generated
from the network bingo game is pooled together to create the
large prize. Network bingo would be an entirely new bingo
offering in Virginia. Charitable gaming organizations will not
be required to offer network bingo to their gaming patrons.
Organizations that choose to do so would need to contract
with registered suppliers to secure the required equipment.
According to the Department of Agriculture and Consumer
Services, there is no historical information to estimate how
much providers will charge the organizations for the
equipment to support network bingo and for the maintenance
of such equipment, or how those costs would be passed on to
the gaming patrons.

Since offering network bingo would be optional, the proposed
introduction of the game will not be costly for charitable
organizations. The higher potential payouts may encourage

additional players to participate in charitable gaming or may
entice existing participants to play more. Thus, there may be
additional revenue raised for charitable organizations. Firms
that provide network bingo equipment and services would
likely benefit by being able to sell more of their products and
services.

On the other hand, some citizens consider gambling to be a
negative for society. To the extent that the introduction of
network bingo may increase the participation in gambling,
these citizens would likely consider the proposed addition of
network bingo to produce a net cost. Thus, whether or not the
proposed amendments to this regulation produce a net benefit
depends upon the policy views of the observer.

Businesses and Entities Affected. Currently, there are
approximately 330 charitable organizations that are permitted
to conduct gaming.? There is no historical information to
estimate how many network bingo providers will enter the
market, but the Department of Agriculture and Consumer
Services estimates that the majority of the network bingo
providers are small businesses.

Localities Particularly Affected. The proposed amendments
do not disproportionately affect particular localities.

Projected Impact on Employment. The proposed amendments
may moderately increase employment at firms that provide
goods and services for network bingo.

Effects on the Use and Value of Private Property. The
proposed amendments will provide the potential for
additional business for firms that provide network bingo
products and services. The value of some of these firms may
increase.

Small Businesses: Costs and Other Effects. The proposed
amendments will provide the potential for additional business
for small firms that provide network bingo. The proposed
amendments do not increase costs.

Small Businesses: Alternative Method that Minimizes

Adverse Impact. The proposed amendments are unlikely to
adversely affect small businesses.

Real Estate Development Costs. The proposed amendments
are unlikely to affect real estate development costs.

* Chapters 36 and 350 of the 2013 Acts of Assembly.
2 Data Source: Department of Agriculture and Consumer Services

Agency's Response to Economic Impact Analysis: The
agency concurs with the analysis of the Department of
Planning and Budget.

Summary:
Pursuant to Chapters 36 and 350 of the 2013 Acts of
Assembly, the proposed amendments establish a new bingo
game called "network bingo." The regulations (i) prescribe
the conditions under which organizations may conduct
network bingo; (ii) establish a percentage of the proceeds
derived from network bingo sales that must be allocated to
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prize pools, the organization conducting the network
bingo, and the network bingo provider; and (iii) establish
procedures for retaining and distribution of any unclaimed
prize.

Part |
Definitions

11VAC15-40-10. Definitions.

In addition to the definitions contained in § 18.2-340.16 of
the Code of Virginia, the words and terms below when used
in this regulation shall have the following meanings unless
the context clearly indicates otherwise:

"Agent" means any person authorized by a supplier, network
bingo provider, or manufacturer to act for or in place of such
supplier, network bingo provider, or manufacturer.

"Board" means the Virginia Charitable Gaming Board.

"Board of directors" means the board of directors, managing
committee, or other supervisory body of a qualified
organization.

"Calendar day" means the period of 24 consecutive hours
commencing at 12:00:01 a.m. and concluding at midnight.

"Calendar week" means the period of seven consecutive
calendar days commencing at 12:00:01 a.m. on Sunday and
ending at midnight the following Saturday.

"Cash" means United States currency or coinage.

"Commissioner" means the Commissioner of the Virginia
Department of Agriculture and Consumer Services.

"Concealed face bingo card" means a nonreusable bingo
card constructed to conceal the card face.

"Conduct" means the actions associated with the provision
of a gaming operation during and immediately before or after
the permitted activity, which may include, but not be limited
to (i) selling bingo cards or packs, electronic bingo devices,
instant bingo or pull-tab cards, electronic pull-tab devices,
electronic pull-tabs, network bingo cards, or raffle tickets; (ii)
calling bingo games; (iii) distributing prizes; and (iv) any
other services provided by game workers.

"Control program" means software involved in any critical
game function.

"Daubing" means covering a square containing a number
called with indelible ink or otherwise marking a number
called on a card or an electronic facsimile of a card.

"Deal" means each separate package or series of packages
consisting of one game of instant bingo, pull-tabs, or seal
cards with the same serial number.

"Decision bingo" means a bingo game where the cost to a
player to play is dependent on the number of bingo numbers
called and the prize payout is in direct relationship to the
number of participants and the number of bingo numbers
called, but shall not exceed statutory prize limits for a regular
bingo game.

"Department" means the Virginia Department of Agriculture
and Consumer Services—DBivision—ef-Consumer—Protection;

"Designator" means an object used in the bingo number
selection process, such as a ping-pong ball, upon which bingo
letters and numbers are imprinted.

"Discount” means any reduction in cost of admission or
game packs or any other purchases through use of coupons,
free packs, or other similar methods.

"Disinterested player" means a player who is unbiased.

"Disposable paper card" means a nonreusable, paper bingo
card manufactured with preprinted numbers.

"Distributed pull-tab system™ means a computer system
consisting of a computer or computers and associated
equipment for the use of distributing a finite number of
electronic pull-tabs, a certain number of which entitle a player
to prize awards at various levels.

"Door prize" means any prize awarded by the random
drawing or random selection of a name or number based
solely on attendance at a charitable gaming activity.

"Electronic bingo device" means an electronic unit that uses
proprietary software or hardware or, in conjunction with
commonly available software and computers, displays
facsimiles of bingo cards and allows a player to daub such
cards or allows for the automatic daubing of such cards.

"Electronic games of chance system" means a distributed
pull-tab system.

"Electronic pull-tabs" means an electronic version of a
single instant bingo card or pull-tab. An electronic pull-tab is
a predetermined game outcome in electronic form, distributed
on-demand from a finite number of game outcomes by a
distributed pull-tab system.

"Electronic pull-tab device" means an electronic unit used to
facilitate the play of an electronic pull-tab. An electronic pull-
tab device may take the form of an upright cabinet or a
handheld device or may be of any other composition as
approved by the department.

"Equipment and video systems" means equipment that
facilitates the conduct of charitable gaming such as ball
blowers, flashboards, electronic verifiers, and replacement
parts for such equipment. Equipment and video systems shall
not include dispensing devices, electronic bingo devices, and
electronic pull-tab devices.

"Event game" means a bingo game that is played using
instant bingo cards or pull-tabs in which the winners include
both instant winners and winners who are determined by the
random draw of a bingo ball, the random call of a bingo
number, or the use of a seal card, and that is sold in its
entirety and played to completion during a single bingo
session.
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"Fiscal year" or "annual reporting period"” means the 12-
month period beginning January 1 and ending December 31
of any given year.

"Flare" means a printed or electronic display that bears
information relating to the name of the manufacturer or logo,
name of the game, card count, cost per play, serial number,
number of prizes to be awarded, and specific prize amounts in
a deal of instant bingo, pull-tab, seal cards, or electronic pull-
tabs.

"Free space number,” "perm number," "“center number,”
“"card number," or "face number" means the number generally
printed in the center space of a bingo card that identifies the
unique pattern of numbers printed on that card.

"Game program"” means a written list of all games to be
played including, but not limited to, the sales price of all
bingo paper, network bingo cards, and electronic bingo
devices, pack configuration, prize amounts to be paid during a
session for each game, and an indication whether prize
amounts are fixed er-are based on attendance.

"Game set" means the entire pool of electronic pull-tabs that
contains predefined and randomized game results assigned
under a unique serial number. This term is equivalent to
"deal" or "deck."

"Game subset" means a division of a game set into equal
sizes.

"Immediate family" means one's spouse, parent, child,
sibling, grandchild, grandparent, mother or father-in-law, or
stepchild.

"Interested persons” means the president, an officer, or a
binge game manager of any qualified organization that is
exempt or is a permit applicant or holds a permit to conduct
charitable gaming; or the owner, director, officer, or partner
of an entity engaged in supplying charitable gaming supplies
to organizations, engaged in providing network bingo
supplies to organizations, or engaged in manufacturing any
component of a distributed pull-tab system that is distributed
in the Commonwealth.

"IRS" means the United—States U.S. Internal Revenue
Service.

"Management” means the provision of oversight of a
gaming operation, which may include, but is not limited to,
the responsibilities of applying for and maintaining a permit
or authorization; compiling, submitting, and maintaining
required records and financial reports; and ensuring that all
aspects of the operation are in compliance with all applicable
statutes and regulations.

"Manufacturer" means a person who or entity that assembles
from raw materials or subparts a completed piece of bingo
equipment or supplies, a distributed pull-tab system, or other
charitable gaming equipment or supplies. "Manufacturer” also
means a person who or entity that modifies, converts, adds, or
removes parts to or from bingo equipment or supplies, a
distributed pull-tab system, or other charitable gaming

equipment or supplies to further their promotion or sale for
the conduct of charitable gaming.

by-the-department:

"Operation" means the activities associated with production
of a charitable gaming activity, which may include, but is not
limited to, (i) the direct on-site supervision of the conduct of
charitable gaming; (ii) coordination of game workers; and
(iii) all responsibilities of charitable gaming designated by the
organization's management.

"Organization number” means a unigue
number issued by the department.

"Owner" means any individual with financial interest of
10% or more in a supplier, network bingo provider, or a
manufacturer of a distributed pull-tab system distributed in
the Commonwealth.

"Pack" means sheets of bingo paper or electronic facsimiles
assembled in the order of games to be played. This shall not
include any raffle.

"Prize" means cash, merchandise, certificate, or other item
of value awarded to a winning player.

"Progressive bingo" means a bingo game in which the prize
is carried forward to the next game if a predetermined pattern
is not completed within a specified number of bingo numbers
called.

"Progressive seal card" means a seal card game in which a
prize is carried forward to the next deal if not won when a
deal is completed.

"Remuneration” means payment in cash or the provision of
anything of value for goods provided or services rendered.

"Seal card" means a board or placard used in conjunction
with a deal of the same serial number that contains one or
more concealed areas that, when removed or opened, reveal a
predesignated winning number, letter, or symbol located on
that board or placard.

"Selection device" means a manually or mechanically
operated device used to randomly select bingo numbers.

"Serial number" means a unique number assigned by the
manufacturer to each set of bingo cards or network bingo
cards; each instant bingo, pull-tab, or seal card in a deal; each
electronic bingo device; each door prize ticket; each game set
and game subset of electronic pull-tabs; and each electronic
pull-tab device.

"Series number" means the number of unique card faces
contained in a set of disposable bingo paper cards, network
bingo cards, or bingo hard cards. A 9000 series, for example,
has 9000 unique faces.

"Session" means a period of time during which one or more
bingo games are conducted, and during which instant bingo,
pull-tabs, seal cards, or electronic pull-tabs may be sold and
redeemed. A session begins with the sale of instant bingo,

identification
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pull-tabs, seal cards, electronic pull-tabs, electronic bingo
devices, network bingo cards, or bingo cards or packs.

"Treasure chest" means a raffle including a locked treasure
chest containing a prize that a participant, selected through
some other authorized charitable game, is afforded the chance
to select from a series of keys a predetermined key that will
open the locked treasure chest to win a prize.

"Use of proceeds” means the use of funds derived by an
organization from its charitable gaming activities, which are
disbursed for those lawful religious, charitable, community,
or educational purposes. This includes expenses relating to
the acquisition, construction, maintenance, or repair of any
interest in the real property involved in the operation of the
organization and used for lawful religious, charitable,
community, or educational purposes.

"Voucher" means a printed ticket tendered to the player,
upon request, for any unused game plays and/or winnings that
remain on the electronic pull-tab device.

"WINGO" means a variation of a traditional bingo game that
uses visual devices rather than a verbal caller and is intended
for play by hearing impaired persons.
11VAC15-40-30. Permit application process.

A. Any organization anticipating gross gaming receipts that
exceed the amount set forth in § 18.2-340.23 of the Code of
Virginia shall complete a department-prescribed application
to request issuance or renewal of an annual permit to conduct
charitable gaming. Organizations shall submit a
nonrefundable fee payable to the Treasurer of Virginia in the
amount of $200 with the application, unless the organization
is exempt from such fee pursuant to § 18.2-340.23 of the
Code of Virginia.

B. The department may initiate action against any
organization exempt from permit requirements when it
reasonably believes the organization is not in compliance
with the provisions of charitable gaming laws or this chapter.

C. Permit holders requiring a special permit pursuant to
8 18.2-340.27 E of the Code of Virginia shall convey their
request on a form prescribed by the department.
Organizations shall submit a fee payable to the Treasurer of
Virginia in the amount of $50 with the request for a special
permit, unless the organization is exempt from such fee
pursuant to § 18.2-340.23 of the Code of Virginia.

D. Permits shall be valid for a period of one year from the
date of issuance or for a period specified on the permit. The
department may issue permits for periods of less than one
year.

E. Permits shall be granted only after a background
investigation of an organization or interested persons, or both,
to ensure public safety and welfare as required by § 18.2-
340.25 of the Code of Virginia. Investigations shall consider
the nature, the age and severity, and the potential harm to
public safety and welfare of any criminal offenses. The

investigation may include, but shall not be limited to, the
following:

1. A search of criminal history records for the chief
executive officer and chief financial officer of the
organization. Information and authorization to conduct
these records checks shall be provided in the permit
application. In addition, the department shall require that
the organization provides assurances that all other
members involved in the management, operation, or
conduct of charitable gaming meet the requirements of
subdivision 13 of 8§ 18.2-340.33 of the Code of Virginia.
Applications may be denied if:

a. Any person participating in the management of any
charitable gaming has ever been:

(1) Convicted of a felony; or

(2) Convicted of any misdemeanor involving fraud, theft,
or financial crimes within the preceding five years.

b. Any person participating in the conduct of charitable
gaming has been:

(1) Convicted of any felony in the preceding 10 years; or

(2) Convicted of any misdemeanor involving fraud, theft,
or financial crimes within the preceding five years;

2. An inquiry as to whether the organization has been
granted tax-exempt status pursuant to §501(c) by the
Internal Revenue Service and is in compliance with IRS
annual filing requirements;

3. An inquiry as to whether the organization has entered
into any contract with, or has otherwise employed for
compensation, any persons for the purpose of organizing or
managing, operating, or conducting any charitable gaming
activity;

4. Inquiries into the finances and activities of the
organization and the sources and uses of funds; and

5. Inquiries into the level of community or financial
support to the organization and the level of community
involvement in the membership and management of the
organization.

F. The permit application for an organization that has not
previously held a permit shall include:

1. A copy of the articles of incorporation, bylaws, charter,
constitution, or other appropriate organizing document;

2. A copy of the determination letter issued by the IRS
under § 501(c) of the Internal Revenue Code, if
appropriate, or a letter from the national office of an
organization indicating the applicant organization is in
good standing and is currently covered by a group
exemption ruling. A letter of good standing is not required
if the applicable national or state office has furnished the
department with a listing of member organizations in good
standing in the Commonwealth as of January 1 of each
year and has agreed to promptly provide the department
any changes to the listing as they occur;
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3. A copy of the written lease or proposed written lease
agreement and all other agreements if the organization
rents or intends to rent a facility where bingo is or will be
conducted. Information on the lease shall include name,
address, and phone number of the landlord; maximum
occupancy of the building; and the rental amount per
session; and

4. An authorization by an officer or other appropriate
official of the organization to permit the department to
determine whether the organization has been investigated
or examined by the IRS in connection with charitable
gaming activities during the previous three years.

G. Copies of minutes of meetings of the organization and
any contracts with landlords er, suppliers, network bingo
providers, or manufacturers to which the organization is or
may be a party may be requested by the department prior to
rendering a permitting decision.

H. Organizations applying to renew a permit previously
issued by the department shall submit articles of
incorporation, bylaws, charter, constitution, or other
organizing document, and IRS determination letter only if
there are any amendments or changes to these documents that
are directly related to the management, operation, or conduct
of charitable gaming.

I. Organizations may request permits to conduct joint bingo
games as provided in § 18.2-340.29 of the Code of Virginia.

1. In the case of a joint game, each organization shall file a
permit application.

2. The nonrefundable permit fee for joint games shall be a
total of $200. However, no permit application fee is due if
each of the organizations is exempt from the application
fee pursuant to § 18.2-340.23 of the Code of Virginia.

3. A single permit shall be issued in the names of all the
organizations conducting a joint game. All restrictions and
prohibitions applying to single organizations shall apply to
qualified organizations jointly conducting bingo games
pursuant to § 18.2-340.29 of the Code of Virginia.

4. No charitable gaming shall be conducted prior to the
issuance of a joint permit.

5. Applications for joint games shall include an
explanation of the division of manpower, costs, and
proceeds for the joint game.

J. An organization wishing to change dates, times, or
locations of its charitable gaming shall request an amendment
to its permit. Amendment requests shall be made in writing
on a form prescribed by the department in advance of the
proposed effective date.

K. An organization may cancel its charitable gaming due to
inclement weather, disasters, or other circumstances outside
the organization's control without an amendment to its permit.

L. An organization may sell raffle tickets for a drawing to be
held outside of the Commonwealth of Virginia in the United
States provided:

1. The raffle is conducted by the organization in
conjunction with a meeting outside the Commonwealth of
Virginia or with another organization that is licensed to
conduct raffles outside the Commonwealth of Virginia;

2. The raffle is conducted in accordance with these
regulations and the laws and regulations of the state where
the drawing is to be held; and

3. The portion of the proceeds derived from the sale of
raffle tickets in the Commonwealth is reported to the
department.

M. Any permitted organization that ceases to conduct
charitable gaming shall immediately notify the department in
writing and provide the department a report as to the
disposition of all unused gaming supplies on a form
prescribed by the department.

Article 2
Conduct of Games, Rules of Play, Electronic Bingo

11VAC15-40-50. Conduct of bingo, instant bingo, pull-
tabs, seal cards, event games, network bingo, and raffles.

A. Organizations subject to this chapter shall post their
permit at all times on the premises where charitable gaming is
conducted.

B. No individual shall provide any information or engage in
any conduct that alters or is intended to alter the outcome of
any charitable game.

C. Individuals under 18 years of age may play bingo
provided such persons are accompanied by a parent or legal
guardian. It shall be the responsibility of the organization to
ensure that such individuals are eligible to play. An
organization's house rules may further limit the play of bingo
or purchase of raffle tickets by minors.

D. Individuals under the age of 18 may sell raffle tickets for
a qualified organization raising funds for activities in which
they are active participants.

E. No individual under the age of 18 may participate in the
management or operation of bingo games. Individuals 14
through 17 years of age may participate in the conduct of a
bingo game provided the organization permitted for charitable
gaming obtains and keeps on file written parental consent
from the parent or legal guardian and verifies the date of birth
of the minor. An organization's house rules may further limit
the involvement of minors in the conduct of bingo games.

F. No qualified organization shall sell any network bingo
cards, instant bingo, pull-tab, seal card, or electronic pull-tab
to any individual under 18 years of age. No individual under
18 years of age shall play or redeem any network bingo cards,
instant bingo, pull-tab, seal card, or electronic pull-tab.

G. Unless otherwise prohibited by the Code of Virginia or
this chapter, nonmembers who are under the direct
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supervision of a bona fide member may participate in the
conduct of bingo.

H. All game workers shall have in their possession a picture
identification, such as a driver's license or other government-
issued identification, and shall make the picture identification
available for inspection upon request by a department agent
while participating in the management, operation, or conduct
of a bingo game.

I. A game manager who is a bona fide member of the
organization and is designated by the organization's
management as the person responsible for the operation of the
bingo game during a particular session shall be present any
time a bingo game is conducted.

J. Organizations shall ensure that all charitable gaming
equipment is in working order before charitable gaming
activities commence.

K. Any organization selling bingo, instant bingo, pull-tabs,
seal cards, network bingo supplies, or electronic pull-tabs
shall:

1. Maintain a supplier's, network bingo provider's, or
manufacturer's invoice or a legible copy thereof at the
location where the gaming is taking place and cards are
sold. The original invoice or legible copy shall be stored in
the same storage space as the gaming supplies. All gaming
supplies shall be stored in a secure area that has access
limited only to bona fide members of the organization; and

2. Pay for all gaming supplies only by a check drawn on
the charitable gaming account of the organization.

A complete inventory of all such gaming supplies shall be
maintained by the organization on the premises where the
gaming is being conducted.

L. A bingo session game worker may receive
complimentary food and nonalcoholic beverages provided on
premises, as long as the retail value of such food and
beverages does not exceed $15 for each session.

M. Permitted organizations shall not commingle records,
supplies, or funds from permitted activities with those from
instant bingo, pull-tabs, seal cards, or electronic pull-tabs sold
in social quarters in accordance with § 18.2-340.26:1 of the
Code of Virginia.

N. Individuals who are not members of an organization or
are members who do not participate in any charitable gaming
activities may be paid reasonable fees for preparation of
quarterly and annual financial reports.

O. Except as allowed pursuant to § 18.2-340.34:1 of the
Code of Virginia, no free packs, free electronic bingo devices,
free network bingo cards, discounts, or remuneration in any
other form shall be provided directly or indirectly to game
workers, members of their family, or individuals residing in
their household. The reduction of tuition, dues, or any fees or
payments due as a result of a member or shareholder, or
anyone in their household, working bingo games or raffles is
prohibited.

P. Individuals providing security for an organization's
charitable gaming activity shall not participate in the
charitable gaming activity and shall not be compensated with
charitable gaming supplies or_network bingo cards or with
rentals of electronic bingo devices or electronic pull-tab
devices.

Q. No organization shall award any prize money or any
merchandise valued in excess of the amounts specified by the
Code of Virginia.

R. Multiple bingo sessions shall be permitted in a single
premises as long as the sessions are distinct from one another
and are not used to advertise or do not result in the awarding
of more in prizes than is permitted for a single qualified
organization. All leases for organizations to conduct
charitable gaming in a single premises shall ensure each
session is separated by an interval of at least 30 minutes.
Bingo sales for the subsequent session may take place during
the 30-minute break once the building is cleared of all patrons
and workers from the previous session.

S. All bingo and instant bingo, pull-tabs, seal card, or
electronic pull-tab sales, play, and redemption must occur
within the time specified on the charitable gaming permit.
Network bingo card sales must occur within the time
specified on the charitable gaming permit.

T. Instant bingo, pull-tabs, seal cards, or electronic pull-tabs
shall only be sold in conjunction with a bingo session, except
as authorized by § 18.2-340.26:1 or 18.2-340.26:2 of the
Code of Virginia. No instant bingo, pull-tabs, seal card, or
electronic pull-tab sales shall take place more than two hours
before the selection of the first ball for the first bingo game or
more than two hours after the selection of the last ball for the
last bingo game. If multiple sessions are held at the same
location, no instant bingo, pull-tab, seal card, or electronic
pull-tab sales shall be conducted during the required 30-
minute break between sessions. The department may take
action if it believes that a bingo session is not legitimate or is
being conducted in a manner such that instant bingo, pull-
tabs, seal cards, or electronic pull-tabs are not being sold in
conjunction with a bingo session.

U. Only a game worker for a qualified organization may
rent, exchange, or otherwise provide electronic bingo devices
or electronic pull-tab devices to players.

V. A qualified organization shall conduct only bingo games,
network bingo, and raffles listed on a game program for that
session. The program shall list all prize amounts. If the prize
amounts are determined by attendance or at the end of a
game, the game program shall list the attendance required for
the prize amount or disclose that prizes shall be determined at
the end of a game and the method for determining the prize
amount. In such case, the organization shall announce the
prize amount at the end of the game. The percentage of the
gross receipts from network bingo cards allocated to the prize
pool shall be listed on the game program along with the
maximum allowable prize amount for network bingo.
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W. A qualified organization selling instant bingo, pull-tabs,
seal cards, or electronic pull-tabs shall post a flare provided
by the manufacturer at the location where such cards are sold.
All such sales and prize payouts shall be in accordance with
the flare for that deal.

X. Only qualified organizations, facilities in which qualified
organizations play bingo, network bingo providers, and
suppliers permitted by the department shall advertise a bingo
game. Providing players with information about network
bingo or bingo games through printed advertising is
permitted, provided the name of the qualified organization
shall be in a type size equal to or larger than the name of the
premises, the hall, or the word "bingo." Printed
advertisements shall identify the use of proceeds percentage
reported in the past quarter or fiscal year.

Y. Raffles that award prizes based on a percentage of gross
receipts shall use prenumbered tickets.

Z. The following rules shall apply to instant bingo, pull-tab,
or seal card dispensing devices:

1. A dispensing device shall only be used at a location and
time during which a qualified organization holds a permit
to conduct charitable gaming. Only cards purchased by an
organization to be used during the organization's charitable
gaming activity shall be in the dispensing device.

2. Keys to the dispensing area and coin/cash box shall be in
the possession and control of the game manager or
designee of the organization's board of directors at all
times. Keys shall at all times be available at the location
where the dispensing device is being used.

3. The game manager or designee shall provide access to
the dispensing device to a department agent for inspection
upon request.

4. Only a game worker of an organization may stock the
dispensing device, remove cash, or pay winners' prizes.

AA. Organizations shall only rent, lease, or purchase
charitable gaming supplies from a supplier, network bingo
supplies from a network bingo provider, or electronic pull-
tabs from a manufacturer or supplier who has a current permit
issued by the department.

BB. An organization shall not tamper with bingo paper
received from a supplier.

CC. The total amount of all discounts given by any
organization during any fiscal year shall not exceed 1.0% of
the organization's gross receipts.

11VAC15-40-60. Rules of play.

A. Each organization shall adopt "house rules" regarding
conduct of the game session. The "house rules" for the
network bingo game shall be adopted by a mutual agreement
among all of the organizations participating in a particular
network bingo or by the network bingo provider. Such rules
shall be consistent with the provisions of the law and this

chapter. "House rules" shall be conspicuously posted or
printed on the game program.

B. All players shall be physically present at the location
where the bingo numbers for a bingo game are drawn to play
the game or to claim a prize, except when the player, who has
purchased a network bingo card, is participating in network
bingo. Seal card prizes that can only be determined after a
seal is removed or opened must be claimed within 30 days of
the close of a deal. All other prizes must be claimed on the
game date.

C. The following rules of play shall govern the sale of
instant bingo, pull-tabs, and seal cards:

1. No cards that have been marked, defaced, altered,
tampered with, or otherwise constructed in a manner that
tends to deceive the public or affect the chances of winning
or losing shall be placed into play.

2. Winning cards shall have the winning symbol or number
defaced or punched immediately after redemption by the
organization's authorized representative.

3. An organization may commingle unsold instant bingo
cards and pull-tabs with no more than one additional deal.
The practice of commingling deals shall be disclosed to the
public via house rules or in a similar manner. Seal card
deals shall not be commingled.

4. If a deal is not played to completion and unsold cards
remain, the remaining cards shall be sold at the next
session the same type of ticket is scheduled to be sold. If
no future date is anticipated, the organization shall, after
making diligent efforts to sell the entire deal, consider the
deal closed or completed. The unsold cards shall be
retained for a minimum of three years following the close
of the fiscal year and shall not be opened.

5. All seal card games purchased shall contain the sign-up
sheet, the seals, and the cards packaged together in each
deal.

6. Progressive seal card prizes not claimed within 30 days
shall be carried forward to the next progressive seal card
game in progress and paid to the next progressive seal card
game prize winner.

D. No one involved in the conduct of bingo may play bingo,
play network bingo, or purchase network bingo cards at any
session they have worked or intend to work. No one involved
in the sale or redemption of any instant bingo, pull-tabs, seal
cards, or electronic pull-tabs may purchase directly or through
others instant bingo, pull-tab, seal card, or electronic pull-tab
products from organizations they assist on the day they have
worked or from any deal they have helped sell or redeem,
whichever occurs later.

E. Electronic bingo.

1. Electronic bingo devices may be used by bingo players
in the following manner:
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a. Players may input into the device each number called
or the device may automatically daub each number as the
number is called;

b. Players must notify the game operator or caller of a
winning pattern of bingo by a means other than use of the
electronic bingo device;

c. Players are limited to playing a maximum of 54 card
faces per device per game;

d. Electronic bingo devices shall not be reserved for
players. Each player shall have an equal opportunity to
use the available electronic bingo devices on a first come,
first served basis;

e. Each electronic bingo device shall produce a player
receipt with the organization name, date, time, location,
sequential transaction or receipt number, number of
electronic bingo cards loaded, cost of electronic bingo
cards loaded, and date and time of the transaction.
Images of cards or faces stored in an electronic bingo
device must be exact duplicates of the printed faces if
faces are printed;

f. Department agents may examine and inspect any
electronic bingo device and related system. Such
examination and inspection shall include immediate
access to the electronic bingo device and unlimited
inspection of all parts and associated systems and may
involve the removal of equipment from the game
premises for further testing;

g. All electronic bingo devices must be loaded or enabled
for play on the premises where the game will be played;

h. All electronic bingo devices shall be rented or
otherwise provided to a player only by an organization
and no part of the proceeds of the rental of such devices
shall be paid to a landlord, or his employee, agent, or
member of his immediate family; and

i. If a player's call of a bingo is disputed by another
player, or if a department agent makes a request, one or
more cards stored on an electronic bingo device shall be
printed by the organization.

2. Players may exchange a defective electronic bingo
device for another electronic bingo device provided a
disinterested player verifies that the device is not
functioning. A disinterested player shall also verify that no
numbers called for the game in progress have been keyed
into the replacement electronic bingo device prior to the
exchange.

F. The following rules of play shall govern the conduct of
raffles:

1. Before a prize drawing, each stub or other detachable
section of each ticket sold shall be placed into a receptacle
from which the winning tickets shall be drawn. The
receptacle shall be designed so that each ticket placed in it
has an equal chance to be drawn.

2. All prizes shall be valued at fair market value.
G. The following rules shall apply to "decision bingo"”

games:

1. Decision bingo shall be played on bingo cards in the
conventional manner.

2. Players shall enter a game by paying a predetermined
amount for each card face in play.

3. Players shall pay a predetermined fee for each set of
three bingo numbers called for each card in play.

4. The prize amount shall be the total of all fees not to
exceed the prize limit set forth for regular bingo in § 18.2-
340.33 of the Code of Virginia. Any excess funds shall be
retained by the organization.

5. The predetermined amounts in subdivisions 2 and 3 of
this subsection shall be printed in the game program. The
prize amount for a game shall be announced before the
prize is paid to the winner.

H. The following rules shall apply to "treasure chest" games:

1. The organization shall list the treasure chest game on the
bingo game program as a "Treasure Chest Raffle."

2. The organization shall have house rules posted that
describe how the game is to be played.

3. The treasure chest participant shall only be selected
through some other authorized charitable game at the same
bingo session.

4. The organization shall account for all funds as treasure
chest/raffle sales on the session reconciliation form.

5. If the player does not open the lock on the treasure chest,
the game manager or his designee shall proceed to try
every key until the correct key opens the treasure chest
lock to show all players that one of the keys will open the
lock.

I. The following rules shall apply to progressive bingo

games:

1. Bingo paper sold for use in progressive bingo games
shall conform to the standards set forth in 11VAC15-40-
130.

2. Organizations shall not include in admission packs the
bingo paper intended for use in progressive bingo games.

3. Any progressive bingo game, its prize, and the number
of bingo numbers to be called shall be clearly announced
before the progressive bingo game is played and shall be
posted on the premises where the progressive bingo game
is played during each session that a progressive bingo
game is played.

4. Pricing for a progressive bingo game card or sheet shall
be listed on the game program.

5. If the predetermined pattern is not covered within the
predetermined number of bingo numbers to be called, then
the number of bingo numbers called will increase by one
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number for each subsequent session the progressive bingo
game is played.

6. If the predetermined pattern is not covered within the
predetermined number of bingo numbers to be called for
that progressive bingo game, then the game will continue
as a regular bingo game until the predetermined pattern is
covered and a regular bingo prize is awarded.

7. The prize for any progressive bingo game shall be in
accordance with the provisions of subdivision 10 of § 18.2-
340.33 of the Code of Virginia.

J. The following rules shall apply to "WINGO™":

1. "WINGO" shall be played only for the hearing-impaired
players.

2. "WINGO" shall utilize a visual device such as an
oversized deck of cards in place of balls selected from a
blower.

3. A caller must be in an area visible to all players and
shall randomly select cards or other visual devices one at a
time and display them so that all players can see them.

4. The organization must have house rules for "WINGO"
and the rules shall identify how players indicate that they
have won.

5. All financial reporting shall be consistent with reporting
for a traditional bingo game.

K. The following rules of play shall apply to event games:

1. No instant bingo cards or pull-tabs that have been
marked, defaced, altered, tampered with, or otherwise
constructed in a manner that tends to deceive the public or
affect the chances of winning or losing shall be placed into
play.

2. Instant bingo cards and pull-tabs used in an event game
shall not be offered for sale or sold at a purchase price
other than the purchase price indicated on the flare for that
particular deal.

3. The maximum prize amount for event games shall not
exceed the amount set forth in subdivision 9 of § 18.2-
340.33 of the Code of Virginia for instant bingo, pull-tab,
or seal card.

4. A sign-up sheet is not required for event games in which
the winner or winners are determined using a seal card.

5. Organizations shall determine the winner or winners of
event games during the same bingo session in which the
instant bingo cards or pull-tabs are sold.

6. An authorized representative of the organization shall
deface or punch the winning instant bingo cards or winning
pull-tabs immediately after redemption.

7. If unsold bingo cards or unsold pull-tabs remain, the
unsold cards shall be retained for a minimum of three years
following the close of the fiscal year and shall not be
opened.

Article 3
Bank Accounts, Recordkeeping, Financial Reporting, Audits,
Fees

11VAC15-40-70. Bank accounts.

A. A qualified organization shall maintain a charitable
gaming bank account that is separate from any other bank
account and all gaming receipts shall be deposited into the
charitable gaming bank account.

B. Disbursements for expenses other than prizes and
reimbursement of meal expenses shall be made by check
directly from a charitable gaming account. However
expenses related to a network bingo game may be disbursed
through an _electronic_fund transfer to the network bingo
provider provided that such an arrangement is agreed upon by
both the qualified organization and the network bingo
provider. A written agreement specifying the terms of this
arrangement_shall be required prior to any electronic fund
transfer occurring between the two parties.

C. All charitable gaming bank account records, including
but not limited to monthly bank statements, canceled checks
or facsimiles thereof, and reconciliations, shall be maintained
for a minimum of three years following the close of a fiscal
year.

D. All receipts from each session of bingo games and instant
bingo, network bingo games, pull-tabs, seal cards, or
electronic pull-tabs shall be deposited by the second business
day following the session at which they were received.

E. Raffle proceeds shall be deposited into the qualified
organization's charitable gaming bank account no later than
the end of the calendar week following the week during
which the organization received the proceeds.

11VAC15-40-80. Recordkeeping.

A. In addition to the records required by § 18.2-340.30 D of
the Code of Virginia, qualified organizations conducting
bingo shall maintain a system of records for a minimum of
three years from the close of the fiscal year, unless otherwise
specified, for each gaming session on forms prescribed by the
department, or reasonable facsimiles of those forms approved
by the department, that include:

1. Charitable gaming supplies or network bingo supplies
purchased and used;

2. A session reconciliation form, an instant bingo, pull-tab,
or seal card reconciliation form, and an electronic pull-tab
reconciliation form completed and signed within 48 hours
of the end of the session by the binge game manager;

3. All discounts provided;

4, A reconciliation to account for cash received from floor
workers for the sale of extra bingo sheets for any game, or
network bingo cards;

5. The summary report that electronic bingo systems are
required to maintain pursuant to 11VAC15-40-130 D 11;
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6. An admissions control system that provides a cross-
check on the number of players in attendance and
admission sales. This may include a ticket control system,
cash register, or any similar system;

7. All operating expenses including rent, advertising, and
security. Copies of invoices for all such expenses shall also
be maintained;

8. Expected and actual receipts from games played on hard
cards and number of games played on hard cards;

9. A record of the name and address of each winner for all
seal cards; in addition, the winning ticket and seal card
shall be maintained for a minimum of 90 days after the
session;

10. A record of all door prizes awarded; and

11. For any prize or jackpot of a value that meets or
exceeds the reporting requirements in the Internal Revenue
Service's Publication 3079, the name and address of each
individual to whom any such prize or jackpot is awarded
and the amount of the award.

B. Qualified organizations conducting raffles shall have a
recordkeeping system to account for cash receipts, cash
disbursements, raffle tickets purchased or sold, and prizes
awarded. All records shall be maintained for a minimum of
three years from the close of the fiscal year. The
recordkeeping system shall include:

1. Invoices for the purchase of raffle tickets, which shall
reflect the following information:

a. Name and address of supplier;

b. Name of purchaser;

c. Date of purchase;

d. Number of tickets printed;

e. Ticket number sequence for tickets printed; and
f. Sales price of individual ticket;

2. A record of cash receipts from raffle ticket sales by
tracking the total number of tickets available for sale, the
number issued to sellers, the number returned, the number
sold, and reconciliation of all raffle sales to receipts;

3. Serial numbers of tickets for raffle sales initiated and
concluded at a bingo game or sequentially numbered
tickets, which shall state the name, address, and telephone
number of the organization, the prize or prizes to be
awarded, the date of the prize drawing or selection, the
selling price of the raffle ticket, and the charitable gaming
permit number;

4. For any raffle prize of a value that meets or exceeds the
reporting requirements in the Internal Revenue Service's
Publication 3079, receipts on which prize winners must
provide printed name, residence address, and the amount
and description of the prize received; and

5. Deposit records of the required weekly deposits of raffle
receipts.

C. All raffle tickets shall have a detachable section; be
consecutively numbered with the detachable section having
the same number; provide space for the purchaser's name,
complete address, and telephone number; and state (i) the
name and address of the organization; (ii) the prize or prizes
to be awarded; (iii) the date, time and location of the prize
drawing; (iv) the selling price of the ticket; and (v) the
charitable gaming permit number. Winning tickets and unsold
tickets shall be maintained for a minimum of three years from
the close of the fiscal year.

D. All unused charitable gaming supplies or _network bingo
supplies shall either be returned for refund to the original
supplier in unopened original packaging in resalable
condition as determined by the supplier or destroyed
following notification to the department on a form prescribed
by the department. The organization shall maintain a receipt
for all such supplies returned to the supplier or destroyed.

Acrticle 4
Rent

11VAC15-40-110. Requirements regarding
premises, agreements, and landlord participation.

A. No organization shall rent or use any leased premises to
conduct charitable gaming unless all terms for rental or use
are set forth in a written agreement and signed by the parties
thereto prior to the issuance of a permit to conduct charitable
gaming. A qualified organization that leases a building or
other premises that is utilized in whole or in part for the
purpose of conducting charitable gaming more frequently
than two calendar days in one calendar week shall only lease
such premises directly from (i) a qualified organization that is
exempt from taxation pursuant to § 501 (c) of the Internal
Revenue Code or (ii) any county, city, or town.

B. Organizations shall not make payments to a landlord
except by check drawn on the organization's charitable
gaming account.

C. No landlord, his agent or employee, member of his
immediate family, or person residing in his household shall
make directly or indirectly a loan to any officer, director,
game manager, or entity involved in the management,
operation, or conduct of charitable gaming of an organization
in Virginia that leases its charitable gaming facility from the
landlord.

D. No landlord, his agent or employee, member of his
immediate family, or person residing in his household shall
make any direct or indirect payment to any officer, director,
game manager, or entity involved in the management,
operation, or conduct of charitable gaming conducted at a
facility rented from the landlord in Virginia unless the
payment is authorized by the lease agreement and is in
accordance with the law.

E. No landlord, his agent or employee, member of his
immediate family, or person residing in the same household

renting
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shall at charitable games conducted on the landlord's
premises:

1. Participate in the management, operation, or conduct of
any charitable games;

2. Sell, lease, or otherwise provide any binge charitable
gaming supplies including, but not limited to, bingo cards,
pull-tab cards, electronic pull-tabs, network bingo cards, or
other game pieces; or

3. Require as a condition of the lease or contract that a
particular manufacturer, distributor, network bingo
provider, or supplier of binge charitable gaming supplies is
used by the organization.

"Binge Charitable gaming supplies” as used in this chapter
shall not include glue, markers, or tape sold from concession
stands or from a location physically separated from the
location where binge charitable gaming supplies are normally
sold.

F. No member of an organization involved in the
management, operation, or conduct of charitable gaming shall
provide any services to a landlord or be remunerated in any
manner by the landlord of the facility where an organization
is conducting its charitable gaming.

Part 111
Suppliers

11VAC15-40-120. Suppliers of charitable gaming
supplies: application,  qualifications,  suspension,
revocation or refusal to renew permit, maintenance, and
production of records.

A. Prior to providing any charitable gaming supplies, a
supplier shall submit an application on a form prescribed by
the department and receive a permit. A $1,000 application fee
payable to the Treasurer of Virginia is required. In addition, a
supplier must be authorized to conduct business in the
Commonwealth of Virginia, which may include, but not be
limited to, registration with the State Corporation
Commission, the Department of Taxation, and the Virginia
Employment Commission. The actual cost of background
investigations for a permit may be billed by the department to
an applicant.

B. The department may refuse to issue a permit or may
suspend or revoke a permit if an officer, director, employee,
agent, or owner:

1. Is operating without a valid license, permit, or certificate
as a supplier, network bingo provider, or manufacturer in
any state in the United States;

2. Fails or refuses to recall a product as directed by the
department;

3. Conducts business with unauthorized entities or is not
authorized to conduct business in the Commonwealth of
Virginia;

4. Has been convicted of or pleaded nolo contendere to any
crime as specified by 8 18.2-340.34 B of the Code of

Virginia; has had any license, permit, certificate, or other
authority related to activities defined as charitable gaming
in the Commonwealth suspended or revoked in the
Commonwealth or in any other jurisdiction; has failed to
file or has been delinquent in excess of one year in the
filing of any tax returns or the payment of any taxes due
the Commonwealth; or has failed to establish a registered
office or registered agent in the Commonwealth if so
required by §13.1-634 or 13.1-763 of the Code of
Virginia. As this provision relates to employees or agents,
it shall only apply to individuals involved in sales to or
solicitations of customers in the Commonwealth of
Virginia;

5. Fails to notify the department within 20 days of the
occurrence, knowledge, or receipt of the filing of any
administrative or legal action relating to charitable gaming
or the distribution of charitable gaming supplies involving
or concerning the supplier, any officers or directors,
employees, agent, or owner during the term of its permit;

6. Fails to provide to the department upon request a current
Letter for Company Registration on file with the U.S.
Department of Justice-Gambling-Devices-Registration-Unit
Justice, if required in accordance with the Gambling
Devices Act of 1962 (15 USC 1171-1178) for any device
that it sells, distributes, services, or maintains in the
Commonwealth of Virginia; or

7. Has been engaged in conduct that would compromise
the department's objective of maintaining the highest level
of integrity in charitable gaming.

C. A supplier shall not sell, offer to sell, or otherwise
provide charitable gaming supplies for use by anyone in the
Commonwealth of Virginia other than to an organization with
a permit from the department or another permitted supplier.
However, a supplier may:

1. Sell charitable gaming supplies to an organization that
expects to gross the amount set forth in § 18.2-340.23 of
the Code of Virginia or less in any 12-month period,
providing that the amount of such purchase would not be
reasonably expected to produce more than the amount set
forth in §18.2-340.23 of the Code of Virginia in gross
sales. For each such organization, the supplier shall
maintain the name, address, and telephone number. The
supplier shall also obtain a written and signed statement
from an officer or game manager of such organization
confirming that gross receipts are expected to be the
amount set forth in § 18.2-340.23 of the Code of Virginia
or less. Such statement shall be dated and kept on file for a
minimum of three years from the close of a fiscal year.

2. Sell bingo cards and paper to persons or entities other
than qualified organizations provided such supplies shall
not be sold or otherwise provided for use in charitable
gaming activities regulated by the department or in
unlawful gambling activities. For each such sale, the
supplier shall maintain the name, address, and telephone
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number of the purchaser. The supplier shall also obtain a
written statement from the purchaser verifying that such
supplies will not be used in charitable gaming or any
unlawful gambling activity. Such statement shall be dated
and kept on file for a minimum of three years from the
close of a fiscal year. Payment for such sales in excess of
$50 shall be accepted in the form of a check.

3. Sell pull-tabs, seal cards, and electronic pull-tabs to
organizations for use only upon the premises owned or
exclusively leased by the organization and at such times as
the portion of the premises in which the pull-tabs, seal
cards, or electronic pull-tabs are sold is open only to
members and their guests as authorized by § 18.2-340.26:1
of the Code of Virginia. Each such sale shall be accounted
for separately and the accompanying invoice shall be
clearly marked: "For Use in Social Quarters Only."

All such sales shall be documented pursuant to subsection H
of this section and reported to the department pursuant to
subsection J of this section. This provision shall not apply to
the sale to landlords of equipment and video systems as
defined in this chapter.

D. A supplier shall not sell, offer to sell, or otherwise
provide charitable gaming supplies to any individual or
organization in the Commonwealth of Virginia unless the
charitable gaming supplies are purchased or obtained from a
manufacturer or another permitted supplier. Suppliers may
take back for credit and resell supplies received from an
organization with a permit that has ceased charitable gaming
or is returning supplies not needed.

E. No supplier, supplier's agent, or employee may be
involved in the management, operation, or conduct of
charitable gaming in the Commonwealth of Virginia. No
member of a supplier's immediate family or person residing
in the same household as a supplier may be involved in the
management, operation, or conduct of charitable gaming of
any customer of the supplier in the Commonwealth of
Virginia. No supplier, supplier's agent, or employee may
participate in any charitable gaming of any customer of the
supplier in the Commonwealth of Virginia. For the purposes
of this regulation, servicing of electronic bingo devices or
electronic pull-tab devices shall not be considered conduct or
participation.

F. The department shall conduct a background investigation
prior to the issuance of a permit to any supplier. The
investigation may include, but shall not be limited to, the
following:

1. A search of criminal history on all officers, directors,
and owners; and

2. Verification of current compliance with Commonwealth
of Virginia tax laws.

If the officers, directors, or owners are domiciled outside of
the Commonwealth of Virginia, or have resided in the
Commonwealth of Virginia for fewer than five years, a

criminal history search conducted by the appropriate authority
in any state in which they have resided during the previous
five years shall be provided by the applicant.

G. Appropriate information and authorizations shall be
provided to the department to verify information cited in
subsection F of this section.

H. Suppliers shall document each sale or rental of charitable
gaming supplies to an organization in the Commonwealth of
Virginia on an invoice, which reflects the following:

1. Name, address, and ©C€G organization number of the
organization;

2. Date of sale or rental and location where binge
charitable gaming supplies are shipped if different from the
billing address;

3. Name, form number, and serial number of each deal of
instant bingo, pull-tabs, seal cards, electronic pull-tabs, or
bundles and the quantity of cards in each deal;

4. Quantity of deals sold, the cost per deal, the selling price
per card, the cash take-in per deal, and the cash payout per
deal;

5. Serial number of the top sheet in each pack of disposable
bingo paper, the quantity of sheets in each pack or pad, the
cut and color, and the quantity of packs or pads sold;

6. Serial number for each series of uncollated bingo paper
and the number of sheets sold;

7. Detailed information concerning the type, quantity, and
individual price of any other charitable gaming supplies or
related items including, but not limited to, concealed face
bingo cards, hard cards, markers or daubers and refills, or
any other merchandise. For concealed face bingo cards, the
quantity of sets, price per set, and the serial number of each
set shall be included;

8. Serial number of each electronic pull-tab device, a
description of the physical attributes of the electronic pull-
tab device, the quantity of electronic pull-tab devices sold
or rented, and the physical address to which each electronic
pull-tab device is shipped or delivered;

9. Serial number and description of any other equipment
sold or rented that is used to facilitate the distribution, play,
and redemption of electronic pull-tabs and the physical
address to which the equipment is shipped or delivered,;
and

10. Any type of equipment, device, or product
manufactured for or intended to be used in the conduct of
charitable games including, but not limited to, designators,
designator receptacles, number display boards, selection
devices, dispensing machines, and verification devices.

I. Suppliers shall ensure that two copies of the detailed

invoice are provided to the customer for each sale of
charitable gaming supplies.

J. Each supplier shall provide a report to the department by
March 1 of each year on sales of charitable gaming supplies
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for the fiscal year ending December 31 of the previous year to
each organization in the Commonwealth of Virginia. This
report shall be provided to the department via a department-
approved electronic medium. The report shall include the
name and, address, and organization number of each
organization and the following information for each sale or
transaction:

1. Bingo paper sales including purchase price, description
of paper to include quantity of sheets in pack and quantity
of faces on sheet, and quantity of single sheets or packs
shipped;

2. Deals of instant bingo, pull-tabs, seal cards, electronic
pull-tabs, or any other raffle sales including purchase price,
deal name, deal form number, quantity of tickets in deal,
ticket price, cash take-in per deal, cash payout per deal,
and quantity of deals;

3. Electronic bingo device sales including purchase or
rental price and quantity of units;

4. Equipment used to facilitate the distribution, play, and
redemption of electronic pull-tabs including purchase or
rental price, description of equipment, quantity of units of
each type of equipment, and the physical address to which
the equipment is shipped or delivered; and

5. Sales of miscellaneous items such as daubers, markers,
and other merchandise including purchase price,
description of product, and quantity of units.

K. The department shall set manufacturing and testing
criteria for all electronic bingo devices and other equipment
used in the conduct of charitable gaming. An electronic bingo
device shall not be sold, leased, or otherwise furnished to any
person in the Commonwealth of Virginia for use in the
conduct of charitable gaming until an identical sample device
containing identical proprietary software has been certified by
a testing facility that has been formally recognized by the
department as a testing facility that upholds the standards of
integrity established by the department. The testing facility
must certify that the device conforms, at a minimum, to the
restrictions and conditions set forth in these regulations. Once
the testing facility reports the test results to the department,
the department will either approve or disapprove the
submission and inform the manufacturer of the results within
10-business—days. If any such equipment does not meet the
department's criteria, it shall be recalled and shall not be
distributed in the Commonwealth of Virginia. The cost of
testing shall be borne by the manufacturer of such equipment.

L. Department employees shall have the right to inspect all
electronic and mechanical equipment used in the conduct of
charitable gaming.

M. Suppliers, their agents and employees, members of the
supplier's immediate family, or persons residing in their
household shall not make any loan directly or indirectly to
any organization or officer, director, game manager, or entity
involved in the management, operation, or conduct of

charitable gaming of a supplier's customer located in the
Commonwealth of Virginia.

N. No supplier, supplier's agent, or employee shall directly
or indirectly provide a rebate, discount, or refund to any
person other than an organization that purchases supplies or
leases or purchases equipment from the supplier. All such
transactions shall be recorded on the supplier's account books.

O. A supplier shall not rent, sell, or otherwise provide
electronic bingo devices or equipment used to distribute, play,
or redeem electronic pull-tabs unless the supplier possesses a
valid permit in the Commonwealth of Virginia.

P. A written agreement specifying the terms of lease or
rental shall be required for any electronic bingo devices or
equipment used to distribute, play, or redeem electronic pull-
tabs provided to an organization.

11VAC15-40-130. Construction and other standards for
bingo, instant bingo, pull-tabs, seal cards, raffles,
electronic bingo devices, and instant bingo, pull-tab, and
seal card dispensers.

A. No supplier shall knowingly sell or otherwise provide to
an organization and no organization shall knowingly use
binge charitable gaming supplies unless they conform to the
following construction standards:

1. Disposable paper sold shall be of sufficient weight and
quality to allow for clearly readable numbers and to
prevent ink from spreading, bleeding, or otherwise
obscuring other numbers or cards.

2. Each sheet of disposable bingo paper shall be comprised
of cards bearing a serial number. No serial number shall be
repeated on or in the same style, series, and color of cards
within a three-year period.

3. Disposable bingo paper assembled in books or packs
shall not be separated except for single-sheet specials. This
provision does not apply to two-part cards on which
numbers are filled by players and one part is separated and
provided to an organization for verification purposes.

4. Each unit of disposable bingo paper shall have an
exterior label listing the following information:

a. Description of product;

b. Number of packs or loose sheets;
¢. Series numbers;

d. Serial number of the top sheet;

e. Number of cases;

f. Cut of paper; and

g. Color of paper.

5. "Lucky Seven" bingo cards or electronic facsimiles
thereof shall have a single face where seven numbers shall
be chosen. "Lucky Seven" sheets or electronic facsimiles
thereof shall have multiple faces where seven numbers
shall be chosen per face.
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B. No supplier shall knowingly sell or otherwise provide to
an organization and no organization shall knowingly use
instant bingo, pull-tab, or seal cards unless they conform to
the following construction standards:

1. Cards shall be constructed so that concealed numbers,

7. All seal card games sold to organizations shall contain
the sign-up sheet, seals, and cards packaged together in
each deal.
C. Raffle tickets used independent of a binge-game session
must conform to the following construction standards:

symbols, or winner protection features cannot be viewed or
determined from the outside of the card by using a high
intensity lamp of 500 watts, with or without utilizing a
focusing lens.

2. Deals shall be designed, constructed, glued, and
assembled in a manner to prevent determination of a
winning or losing ticket without removing the tabs or
otherwise uncovering the symbols or numbers as intended.

3. Each card in a deal shall bear the same serial number.
Only one serial number shall be used in a deal. No serial
number used in a deal shall be repeated by the same
manufacturer on that same manufacturer's form within a
three-year period. The flare of each deal shall accompany
the deal and shall have affixed to it the same serial number
as the tickets in such deal.

4. Numbers or symbols on cards shall be fully visible in
the window and shall be placed so that no part of a number
or symbol remains covered when the tab is removed.

5. Cards shall be glued on all edges and around each
window. Glue shall be of sufficient strength and type to
prevent the undetectable separation or delamination of the
card. For banded tickets, the glue must be of sufficient
strength and quality to prevent the separation of the band
from the ticket.

6. The following minimum information shall be printed on
a card:

a. Break open pull-tab and instant bingo cards:

(1) Name of the manufacturer or its distinctive logo;
(2) Name of the game;

(3) Manufacturer's form number;

(4) Price per individual card or bundle;

(5) Unique minimum five-digit game serial number
printed on the game information side of the card; and

(6) Number of winners and respective winning number or
symbols and specific prize amounts unless accompanied
by a manufacturer's preprinted publicly posted flare with
that information.

b. Banded pull-tabs:
(1) Manufacturer;
(2) Serial number;

(3) Price per individual card or bundle unless
accompanied by a manufacturer's preprinted publicly
posted flare with that information; and

(4) Number of winners and respective winning numbers
or symbols and prize amounts or a manufacturer's
preprinted publicly posted flare giving that information.

1. Each ticket shall have a detachable section and shall be
consecutively numbered.

2. Each section of a ticket shall bear the same number. The
section retained by the organization shall provide space for
the purchaser's name, complete address, and telephone
number.

3. The following information shall be printed on the
purchaser's section of each ticket:

a. Dates and times of drawings;
b. Locations of the drawings;

c. Name of the charitable organization conducting the
raffle;

d. Price of the ticket;
e. Charitable gaming permit number; and
f. Prizes.

Exceptions to these construction standards are allowed
only with prior written approval from the department.

D. Electronic bingo.

1. The department, at its discretion, may require additional
testing of electronic bingo devices at any time. Such
additional testing shall be at the manufacturer's expense
and shall be a condition of the continued use of such
device.

2. All electronic bingo devices shall use proprietary
software and hardware or commonly available software
and hardware and shall be enabled for play on the premises
where the game is to be played.

3. Each electronic bingo device shall have a unique
identification number securely encoded into the software
of the device. The unique identification number shall not
be alterable by anyone other than the manufacturer of the
electronic bingo device. Manufacturers of electronic bingo
devices shall employ sufficient security safeguards in
designing and manufacturing the devices such that it may
be verified that all proprietary software components are
authentic copies of the approved software components and
all functioning components of the device are operating
with identical copies of approved software programs. The
electronic bingo device must also have sufficient security
safeguards so that any restrictions or requirements
authorized by the department or any approved proprietary
software are protected from alteration by unauthorized
personnel. The electronic bingo device shall not contain
hard-coded or unchangeable passwords. Security measures
that may be employed to comply with these provisions
include, but are not limited to, the use of dongles, digital
signature comparison hardware and software, secure boot
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loaders, encryption, and key and callback password
systems.

4. A firewall or equivalent hardware device configured to
block all inbound and outbound traffic that has not been
expressly permitted and is not required for the continued
use of the electronic bingo system must exist between the
electronic bingo system and any external point of access.

5. Electronic bingo devices shall not allow a player to
create a card by the input of specific numbers on each card.
Manufacturers shall ensure that an electronic bingo device
does not allow for the play of any bingo card faces other
than those verifiably purchased by the patron.

6. Electronic bingo devices shall not accept cash, currency,
or tokens for play.

7. Electronic bingo devices shall require the manual entry
of numbers as they are called, the manual verification of
numbers as they have been electronically transmitted to the
device, or the full automatic daubing of numbers as each
number is called. During the play of a bingo game, the
transmission of data to electronic bingo devices shall be
limited to one-way communication to the electronic bingo
device and shall consist only of publicly available
information regarding the current game.

8. A device shall not allow the play of more than 54 cards
per device per game.

9. The electronic bingo device system shall record a
sequential transaction number or audit tracking number for
each transaction. The system shall not allow the manual
resetting or changing of this number.

10. The system shall produce a receipt for each electronic
bingo device rented or otherwise provided containing the
following:

a. Organization name;

b. Location of bingo game;

c. Date and time of the transaction;

d. Sequential transaction or receipt number;

e. Description of each electronic bingo product loaded.
The description must include the quantity of bingo card
faces that appear on each electronic bingo product (i.e., 9
Jackpot) and the sales price of each electronic bingo
product;

f. Quantity of each electronic bingo product loaded; and
g. Total sales price of the transaction.

11. The system shall maintain and make available on
demand a summary report for each session that includes
the following:

a. Organization name;
b. Location of bingo game;
c. Date and time of each transaction;

d. Sequential transaction or receipt number of each
transaction;

e. Description of each electronic bingo product loaded
each session. The description must include the quantity
of bingo card faces that appear on each electronic bingo
product and the sales price of each electronic bingo
product;

f. Quantity of each electronic bingo product loaded;

g. Total sales price of each electronic bingo product
loaded; and

h. Total sales price for each transaction;

i. A transaction history correlating the sequential
transaction number of each electronic bingo device sale
to the unique identification number of the electronic
bingo device on which the sale was played;

j. Sufficient information to identify voids and returns,
including the date and time of each voided transaction
and return, the sequential transaction number, and the
cost of voided transactions and returns; and

k. Total gross receipts for each session.

12. Each electronic bingo device shall be programmed to
automatically erase all stored electronic bingo cards at the
end of the last game of a session, within a set time from
their rental to a player, or by some other clearance method
approved by the department.

13. All electronic bingo devices shall be reloaded with
another set of electronic bingo cards at the beginning of
each session if the devices are to be reused at the same
location.

E. In instances where a defect in packaging or in the
construction of deals or electronic bingo devices is discovered
by or reported to the department, the department shall notify
the manufacturer of the deals or electronic bingo devices
containing the alleged defect. Should the department, in
consultation with the manufacturer, determine that a defect
exists, and should the department determine the defect affects
game security or otherwise threatens public confidence in the
game, the department may, with respect to deals or electronic
bingo devices for use still located within the Commonwealth
of Virginia, require the supplier to:

1. Recall the deals or electronic bingo devices affected that
have not been sold or otherwise provided; or

2. Issue a total recall of all affected deals or electronic
bingo devices.

F. No supplier shall knowingly sell or otherwise provide to
an organization and no organization shall knowingly use an
instant bingo, pull-tab, or seal card dispenser unless the
dispenser conforms to the following standards:

1. Each dispenser shall be manufactured in a manner that
ensures a pull-tab ticket is dispensed only after insertion of
United States currency or coinage into the dispenser. Such
ticket and any change due shall be the only items dispensed
from the machine.
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2. Each dispenser shall be manufactured in a manner that
ensures the dispenser neither displays nor has the
capability of displaying or otherwise identifying an instant
bingo, pull-tab, or seal card winning or nonwinning ticket.
3. Each dispenser shall be manufactured in such a manner
that any visual animation does not simulate or display
rolling or spinning reels or produce audible music or
enhanced sound effects.

4. Each dispenser shall be equipped with separate locks for
the instant bingo, pull-tab, or seal card supply modules and
money boxes. Locks shall be configured so that no one key
will operate both the supply modules and money boxes.

G. The department may require testing of a dispensing
device at any time to ensure that it meets construction
standards and allows for fair play. Such tests shall be
conducted at the cost of the manufacturer of such dispensing
devices.

H. The face value of the instant bingo, pull-tab, or seal cards
being dispensed shall match the amount deposited in the
currency/coin acceptor less change provided.

I. A dispensing device shall only dispense instant bingo,
pull-tab, or seal cards that conform to the construction
standards established in subsection B of this section and the
randomization standards established in 11VAC15-40-140.

J. Suppliers and manufacturers of instant bingo, pull-tab, or
seal card dispensers shall comply with the requirements of the
Gambling Devices Act of 1962 (15 USC 8§ 1171-1178).

Part IV
Electronic Games of Chance Systems

Article 1
Manufacturers

11VAC15-40-147. Manufacturers of electronic games of
chance systems: application, qualifications, suspension,
revocation or refusal to renew permit, maintenance, and
production of records.

A. As used in this section, "manufacturer” means a person or
entity that assembles from raw materials or subparts an
electronic games of chance system.

B. Prior to providing any electronic games of chance
system, a manufacturer shall submit an application on a form
prescribed by the department and receive a permit. A $1,000
application fee payable to the Treasurer of Virginia is
required. In addition, a manufacturer must be authorized to
conduct business in the Commonwealth of Virginia, which
may include, but not be limited to, registration with the State
Corporation Commission, the Department of Taxation, and
the Virginia Employment Commission. The actual cost of
background investigations for a permit may be billed by the
department to an applicant.

C. The department may refuse to issue a permit or may
suspend or revoke a permit if an officer, director, employee,
agent, or owner:

1. Is operating without a valid license, permit, or certificate
as a supplier, network bingo provider, or manufacturer in
any state in the United States;

2. Fails or refuses to recall a product as directed by the
department;

3. Conducts business with unauthorized entities or is not
authorized to conduct business in the Commonwealth of
Virginia;

4. Has been convicted of or pleaded nolo contendere to any
crime as specified by § 18.2-340.34 B of the Code of
Virginia; has had any license, permit, certificate, or other
authority related to activities defined as charitable gaming
in the Commonwealth suspended or revoked in the
Commonwealth or in any other jurisdiction; has failed to
file or has been delinquent in excess of one year in the
filing of any tax returns or the payment of any taxes due
the Commonwealth; or has failed to establish a registered
office or registered agent in the Commonwealth if so
required by 813.1-634 or 13.1-763 of the Code of
Virginia. As this provision relates to employees or agents,
it shall only apply to individuals involved in sales to or
solicitations of customers in the Commonwealth of
Virginia;

5. Fails to notify the department within 20 days of the
occurrence, knowledge, or receipt of the filing of any
administrative or legal action relating to charitable gaming
or the distribution of electronic games of chance systems
involving or concerning the manufacturer, any officers or
directors, employees, agent, or owner during the term of its
permit;

6. Fails to provide to the department upon request a current
Letter for Company Registration on file with the U.S.
Department of Justice —Gambling—Devices—Registration
Unit, if required in accordance with the Gambling Devices
Act of 1962 (15 USC 8§ 1171-1178) for any device that it
distributes in the Commonwealth of Virginia; or

7. Has been engaged in conduct that would compromise
the department's objective of maintaining the highest level
of integrity in charitable gaming.

D. A manufacturer shall not distribute electronic games of
chance systems for use by anyone in the Commonwealth of
Virginia other than to a permitted charitable gaming
organization or a permitted supplier. However, a
manufacturer may:

1. Distribute an electronic games of chance system to an
organization that expects to gross the amount set forth in
8§ 18.2-340.23 of the Code of Virginia or less in any 12-
month period, providing that the amount of such purchase
would not be reasonably expected to produce more than
the amount set forth in § 18.2-340.23 of the Code of
Virginia in gross sales. For each such organization, the
manufacturer shall maintain the name, address, and
telephone number. The manufacturer shall also obtain a
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written and signed statement from an officer or game
manager of such organization confirming that gross
receipts are expected to be the amount set forth in § 18.2-
340.23 of the Code of Virginia or less. Such statement
shall be dated and kept on file for a minimum of three
years from the close of a fiscal year.

2. Distribute electronic games of chance systems to an
organization for use only upon the premises owned or
exclusively leased by the organization and at such times as
the portion of the premises in which electronic pull-tabs
are sold is open only to members and their guests as
authorized by 8 18.2-340.26:1 of the Code of Virginia.
Each such distribution shall be accounted for separately
and the accompanying invoice shall be clearly marked:
"For Use in Social Quarters Only."

All such distributions shall be documented pursuant to
subsection H of this section and reported to the department
pursuant to subsection J of this section.

E. No manufacturer of electronic games of chance systems,
the manufacturer's agent, or the manufacturer's employee may
be involved in the management, operation, or conduct of
charitable gaming in the Commonwealth of Virginia. No
member of a manufacturer's immediate family or person
residing in the same household as a manufacturer may be
involved in the management, operation, or conduct of
charitable gaming of any customer of the manufacturer in the
Commonwealth of Virginia. No manufacturer of electronic
games of chance systems, the manufacturer's agent, or the
manufacturer's employee may participate in any charitable
gaming of any customer of the manufacturer in the
Commonwealth of Virginia. For the purposes of this
regulation, servicing of electronic games of chance systems
shall not be considered conduct or participation.

F. The department shall conduct a background investigation
prior to the issuance of a permit to any manufacturer. The
investigation may include, but shall not be limited to, the
following:

1. A search of criminal history records on all officers,
directors, and owners; and

2. Verification of current compliance with Commonwealth
of Virginia tax laws.

If the officers, directors, or owners are domiciled outside of
the Commonwealth of Virginia, or have resided in the
Commonwealth of Virginia for fewer than five years, a
criminal history search conducted by the appropriate authority
in any state in which they have resided during the previous
five years shall be provided by the applicant.

G. Appropriate information and authorizations shall be
provided to the department to verify information cited in
subsection F of this section.

H. Manufacturers shall document each distribution an
electronic games of chance system to any person for use in

the Commonwealth of Virginia on an invoice, which reflects
the following:

1. Name, address, and ©EG organization number of the
organization or supplier;

2. Date of sale or rental and location where the electronic
games of chance system is shipped or delivered, if different
from the billing address;

3. Name, form number, and serial number of each deal of
electronic pull-tabs;

4. Quantity of deals sold, the cost per deal, the selling price
per card, the cash take-in per deal, and the cash payout per
deal;

5. Serial number of each electronic pull-tab device, a
description of the physical attributes of the electronic pull-
tab device, the quantity of electronic pull-tab devices sold
or rented, and the physical address to which each electronic
pull-tab device is shipped or delivered; and

6. Serial number and description of any other equipment
sold or rented that is used to facilitate the distribution, play,
and redemption of electronic pull-tabs and the physical
address to which the equipment is shipped or delivered.

I. Manufacturers shall ensure that two copies of the detailed
invoice are provided to the customer for each distribution of
electronic games of chance systems.

J. Each manufacturer shall provide a report to the
department by March 1 of each year on distribution of
electronic games of chance systems for the fiscal year ending
December 31 of the previous year to each organization and
permitted supplier in the Commonwealth of Virginia. This
report shall be provided to the department via a department-
approved electronic medium. The report shall include the
name and, address, and organization number of each
organization and permitted supplier and the following
information for each sale or transaction:

1. Deals of electronic pull-tabs including purchase price,
deal name, deal form number, quantity of electronic pull-
tabs in deal, electronic pull-tab price, cash take-in per deal,
cash payout per deal, and quantity of deals; and

2. Equipment used to facilitate the distribution, play, and
redemption of electronic pull-tabs including purchase or
rental price, description of equipment, quantity of units of
each type of equipment, and the physical address to which
the equipment is shipped or delivered.

K. A manufacturer, its agents and employees, members of a
manufacturer's immediate family, or persons residing in a
manufacturer's household shall not make any loan directly or
indirectly to any organization or officer, director, game
manager, or entity involved in the management, operation, or
conduct of charitable gaming of the manufacturer's customer
located in the Commonwealth of Virginia.

L. A manufacturer, its agent, or its employee shall not
directly or indirectly provide a rebate, discount, or refund to
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any person other than an organization that purchases, rents, or
leases an electronic games of chance system from the
manufacturer. All such transactions shall be recorded on the
manufacturer's account books.

M. A written agreement specifying the terms of lease or
rental shall be required for any equipment used to distribute,

play, or redeem electronic pull-tabs provided to an
organization or permitted supplier.
Article 2
General Requirements
11VAC15-40-150. Approval of distributed pull-tab

systems, validation systems, point-of-sale stations, and
redemption terminals; approval of game themes and
sounds.

A. The department shall set manufacturing and testing
criteria for all distributed pull-tab systems, validation
systems, point-of-sale stations, redemption terminals, and
other equipment used in the conduct of charitable gaming. A
distributed pull-tab system, validation system, point-of-sale
station, redemption terminal, or other equipment shall not be
sold, leased, or otherwise furnished to any person in the
Commonwealth of Virginia for use in the conduct of
charitable gaming until an identical sample system or
equipment containing identical software has been certified by
a testing facility that has been formally recognized by the
department as a testing facility that upholds the standards of
integrity established by the department. The testing facility
must certify that the distributed pull-tab system and
associated hardware and software conform, at a minimum, to
the requirements set forth in this chapter. Once the testing
facility reports the test results to the department, the
department will either approve or disapprove the distributed
pull-tab system or system components and inform the
manufacturer of the results within—10-business—days. If any
such system or equipment does not meet the department's
criteria, it shall be recalled and shall not be distributed in the
Commonwealth of Virginia. The cost of testing shall be borne
by the manufacturer of such equipment.

B. No supplier or manufacturer shall knowingly sell or
otherwise provide to an organization and no organization
shall knowingly use a distributed pull-tab system, validation
system, point-of-sale station, redemption terminal, or other
equipment used to conduct charitable gaming unless it
conforms to the requirements set forth in this regulation.

C. If a defect in a distributed pull-tab system, validation
system, point-of-sale station, redemption terminal, or other
equipment used to conduct charitable gaming is discovered
by or reported to the department, the department shall notify
the manufacturer of the system or equipment containing the
alleged defect. Should the department, in consultation with
the manufacturer, determine that a defect exists and should
the department determine the defect affects game security or
otherwise threatens public confidence in the game, the
department may, with respect to any distributed pull-tab

system, validation system, point of sale station, redemption
terminal, or other equipment used to conduct charitable
gaming still located within the Commonwealth of Virginia,
require the supplier or manufacturer to issue a recall of all
affected distributed pull-tab systems, validation systems,
point-of-sale stations, redemption terminals, or other
equipment.

D. All game themes, sounds, and music shall be approved
by the department prior to being available for play on an
electronic pull-tab device in the Commonwealth of Virginia.

Partv

11VAC15-40-420. Preceduralrulesforthe conduct—of
fact-finding-conferences-and-hearings: (Repealed.)
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hearing-
11VAC15-40-430. Reperting-violations: (Repealed.)

Part V
Network Bingo

Article 1
Network Bingo Providers

11VAC15-40-440. Network bingo providers: application,
qualifications, suspension, revocation or refusal to renew
permit, maintenance, and production of records.

A. Prior to providing network bingo, a network bingo
provider shall submit an application on a form prescribed by
the department and receive a permit. A $500 application fee
payable to the Treasurer of Virginia is required. In addition, a
network bingo provider must be authorized to conduct
business in the Commonwealth of Virginia, which may
include, but not be limited to, registration with the State
Corporation Commission, the Department of Taxation, and
the Virginia Employment Commission. The actual cost of
background investigations for a permit may be billed by the
department to an applicant.
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B. The department may refuse to issue a permit or may

use during a session that is open to the public and not

suspend or revoke a permit if an officer, director, partner,

limited to members and their guests only.

employee, agent, or owner:
1. Is operating without a valid license, permit, or certificate

2. Distribute such a system, supply, or item to an
organization that expects to gross the amount set forth in

as a supplier, manufacturer, or network bingo provider in

§ 18.2-340.23 of the Code of Virginia or less in any 12-

any state in the United States;

2. Fails or refuses to recall a product as directed by the
department;

3. Conducts business with unauthorized entities or is not
authorized to conduct business in the Commonwealth of
Virginia;

4. Has been convicted of or pleaded nolo contendere to any
crime as specified by § 18.2-340.34:2 B of the Code of
Virginia; has had any license, permit, certificate, or other
authority related to activities defined as charitable gaming
in _the Commonwealth suspended or revoked in the
Commonwealth or in any other jurisdiction; has failed to
file or has been delinquent in excess of one year in the
filing of any tax returns or the payment of any taxes due
the Commonwealth; or has failed to establish a registered
office_or registered agent in the Commonwealth if so
required by 813.1-634 or 13.1-763 of the Code of
Virginia. As this provision relates to employees or agents,
it shall only apply to individuals involved in sales to or
solicitations of customers in the Commonwealth of
Virginia;

5. Fails to notify the department within 20 days of the
occurrence, knowledge, or receipt of the filing of any
administrative or legal action relating to charitable gaming
or _network bingo involving or concerning the network
bingo provider, any officers or directors, employees, agent,
or owner during the term of its permit;

6. Fails to provide to the department upon request a current
Letter for Company Registration on file with the U.S.
Department of Justice, if required in accordance with the
Gambling Devices Act of 1962 (15 USC 8§ 1171-1178)
for any device that it distributes in the Commonwealth of
Virginia; or

7. Has been engaged in conduct that would compromise
the department's objective of maintaining the highest level
of integrity in charitable gaming.

C. A network bingo provider shall not distribute a network
bingo system, network bingo supplies, or other incidental
items to perform network bingo to anyone in the
Commonwealth of Virginia or to an organization for use upon
the premises owned or exclusively leased by the organization
in which the portion of the premises are qualified to sell pull-
tabs to members and their guests only as authorized by
§18.2-340.26:1 of the Code of Virginia. However, a network
bingo provider may:

1. Distribute such a system, supply, or item to a qualified
organization authorized to conduct charitable gaming for

month period, providing that the amount of such purchase
would not be reasonably expected to produce more than
the amount set forth in 8§ 18.2-340.23 of the Code of
Virginia _in _gross sales. For each such organization, the
network bingo provider shall maintain the name, address,
and telephone number. The network bingo provider shall
also obtain a written and signed statement from an officer
or_game manager of such organization confirming that
gross receipts are expected to be the amount set forth in
§18.2-340.23 of the Code of Virginia or less. Such
statement shall be dated and kept on file for a minimum of
three years from the close of a fiscal year.

All such distributions shall be documented pursuant to
subsection G of this section and reported to the department
pursuant to subsection | of this section.

D. No network bingo provider, its agents, or its employees
may be involved in the management, operation, or conduct of
charitable gaming in the Commonwealth of Virginia. A
network bingo provider, its agents, or its employees may call
a_network bingo game or distribute network bingo prizes
associated with the network bingo provider's network bingo
system. No member of a network bingo provider's immediate
family or person residing in the same household as a network
bingo provider may be involved in the management,
operation, or conduct of charitable gaming of any customer of
the network bingo provider in the Commonwealth of
Virginia. No network bingo provider, its agents, or its
employees may participate in any charitable gaming of any
customer of the network bingo provider in the
Commonwealth of Virginia. For the purposes of this chapter,
servicing of the network bingo system shall not be considered
conduct or participation.

E. The department shall conduct a background investigation
prior to the issuance of a permit to any network bingo
provider. The investigation may include, but shall not be
limited to, the following:

1. A search of criminal history records on all officers,
directors, and owners; and

2. Verification of current compliance with Commonwealth
of Virginia tax laws.

If the officers, directors, owners, or partners are domiciled
outside of the Commonwealth of Virginia, or have resided in
the Commonwealth of Virginia for fewer than five years, a
criminal history search conducted by the appropriate authority
in_any state in which they have resided during the previous
five years shall be provided by the applicant.
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F. Appropriate information and authorizations shall be

J. A network bingo provider shall maintain documentation

provided to the department to verify information cited in

on all deposits and disbursements into the prize pool for the

subsection E of this section.
G. Network bingo providers shall document each sale of

network bingo game.
K. A network bingo provider, its agents, and its employees;

network bingo supplies, equipment, and other incidental

members of a network bingo provider's immediate family; or

items to perform network bingo to any person for use in the

persons residing in_a network bingo provider's household

Commonwealth of Virginia on an invoice, which reflects the

shall not make any loan directly or indirectly to any

following:
1. Name, address,
organization;
2. Date of sale, lease, or rental and location where the
network bingo supplies, equipment, and other incidental
items to perform network bingo is shipped or delivered, if
different from the billing address;

3. Form number, serial number, guantity, and purchase or
rental price of the network bingo supplies, equipment, and
other incidental items to perform network bingo;

4. Quantity of network bingo cards sold, the cost per card,
and the selling price per card; and

5. Date of the network bingo game in which the qualified
organization participated, the start time and end time of the
game, and the number of balls called during the game.

H. Network bingo providers shall ensure that two copies of
the detailed invoice are provided to the customer for the sale
of network bingo supplies, equipment, and other incidental
items to perform network bingo.

I. Each network bingo provider shall provide a report to the
department by March 1 of each year on the sale of network
bingo supplies, equipment, and other incidental items to
perform network bingo for the fiscal year ending December
31 of the previous year to each organization in the
Commonwealth of Virginia. This report shall be provided to
the department via a department-approved electronic medium.
The report shall include the name, address, and organization
number of each organization and the following information
for each sale or transaction:

1. Date of sale, lease, or rental and location where the
network bingo supplies, equipment, and other incidental
items to perform network bingo is shipped or delivered, if
different from the billing address;

2. Serial number, quantity, and purchase or rental price of
the network bingo supplies, equipment, and other
incidental items to perform network bingo;

3. Quantity of network bingo cards sold, the cost per card,
and the selling price per card;

4. Date of the network bingo game in which qualified

and organization number of the

organization or officer, director, game manager, or entity
involved in the management, operation, or conduct of
charitable gaming of the network bingo provider's customer
located in the Commonwealth of Virginia.

L. A network bingo provider, its agent, or its employee shall
not directly or indirectly provide a rebate, discount, or refund
to any person other than an organization that purchases, rents,
or leases network bingo supplies, equipment, and other
incidental items to perform network bingo. AIll such
transactions shall be recorded on the network bingo provider's
account books.

M. A network bingo provider shall not rent, sell, or
otherwise provide network bingo supplies, equipment, and
other incidental items to perform network bingo unless the
network bingo provider possesses a valid permit in the
Commonwealth of Virginia.

N. A written agreement specifying the terms of lease or
rental between the network bingo provider and the qualified
organization shall be required for any equipment used to
perform network bingo.

0. A network bingo provider shall record the following
information on each winner of a network bingo game:

1. Name and address of the winner;

2. Name of the qualified organization that sold the winning
network bingo card;

3. Date and time when the winning network bingo card
was purchased by the winner; and

4. Location where the winning network bingo card was
purchased by the winner.

Acrticle 2
General Requirements

11VAC15-40-450. Approval of equipment used to perform

network bingo.

A. The department shall set manufacturing and testing
criteria for all equipment used to perform network bingo.
Equipment used to perform network bingo shall not be sold,
leased, or otherwise furnished to any person in the
Commonwealth of Virginia for use as part of network bingo
until an identical sample equipment containing identical

organizations participated, the start time and end time of

proprietary software has been certified by a testing facility

the game, the number of balls called during the game, the

that has been formally recognized by the department as a

total gross receipts for the game; and

5. Prize amount awarded to the winning player and which
organization sold the winning network bingo card.

testing facility that upholds the standards of integrity
established by the department. The testing facility must
certify that the equipment conforms, at a minimum, to the
requirements set forth in this chapter. Once the testing facility
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reports the test results to the department, the department will

adversely affect the operations of any such system

either approve or disapprove the equipment and inform the

components.

network provider of the results. If any such equipment does
not meet the department's criteria, it shall be recalled and
shall not be distributed in the Commonwealth of Virginia.
The cost of testing shall be borne by the network provider of
such equipment.

B. No network bingo provider shall knowingly sell or
otherwise provide to an organization and no organization
shall knowingly use equipment to perform network bingo
unless it conforms to the requirements set forth in this
chapter.

C. If a defect in any equipment used to perform network
bingo is discovered by or reported to the department, the
department shall notify the network bingo provider that is
using the equipment containing the alleged defect. Should the
department, in consultation with the network bingo provider,
determine that a defect exists and should the department
determine the defect affects game security or otherwise
threatens public confidence in the game, the department may,
with respect to any equipment used to perform network bingo
still located within the Commonwealth of Virginia, require

B. All data communication shall incorporate error detection
and correction scheme to ensure the data is transmitted and
received accurately.

C. Connections between all components of the network
bingo system shall only be through the use of secure
communication protocols that are designed to prevent
unauthorized access or tampering, employing Advanced
Encryption Standard, or equivalent encryption.

D. A firewall or equivalent hardware device configured to
block all inbound and outbound traffic that has not been
expressly permitted and is not required for continued use of
the network bingo system must exist between the network
bingo system and any external point of access.

E. The minimum width (size) for encryption keys is 112 bits
for symmetric algorithms and 1024 bits for public keys.

F. There must be a secure method implemented for changing
the current encryption key set. It is not acceptable to only use
the current key set to "encrypt” the next set.

G. There must be a secure method in place for the storage of

the network bingo provider to issue a recall of all affected

encryption keys. Encryption keys must not be stored without

equipment.
D. Department employees shall have the right to inspect all

being encrypted themselves.
H. If a wireless network is used, wireless products used in

equipment used to perform network bingo. The department,

conjunction with any gaming system or system component

at_its discretion, may require additional testing of any

must meet the following minimum standards:

equipment_to perform network bingo at any time. Such
additional testing shall be at the network provider's expense
and shall be a condition of the continued use of such

equipment.

E. Equipment used to perform network bingo shall have a
permanently affixed identification badge that cannot be
removed without leaving evidence of tampering. This badge
shall be affixed to the exterior of the equipment and shall
include the following information:

1. Manufacturer name;
2. A unigue serial number;
3. The equipment model number;
4. The date of manufacture; and
5. Any other information required by the department.
Article 3
System Requirements
11VAC15-40-460. Location of equipment.

All equipment used to perform network bingo must be
physically located within the boundaries of the
Commonwealth of Virginia.
11VAC15-40-470. Communications
requirements.

A. Where the network bingo system components are linked

with one another in a network, communication protocols shall
be used that ensure that erroneous data or signals will not

and network

1. Employ a security process that complies with the
Federal Information Processing Standard 140-2 (FIPS 140-
2); or
2. Employ an alternative method, as approved by the
department.

11VAC15-40-480. Backup and recovery.

A. A network bingo system shall have a separate physical
medium for securely storing data for the network bingo game,
which shall be mirrored in real time by a backup medium.

B. All data required to be available or reported by this
chapter must be retained for a period of not less than three
years from the close of the fiscal year.

C. All storage of critical data shall utilize error checking and
be stored on a nonvolatile physical medium.

D. The database shall be stored on redundant media so that
no single failure of any portion of the system would result in
the loss or corruption of data.

E. In the event of a catastrophic failure when the network
bingo system cannot be restarted in any other way, it shall be
possible to reload the network bingo system from the last
viable backup point and fully recover the contents of that
backup, to consist of at least the following information:

1. All significant events;
2. All accounting information;
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3. Auditing _information, including all sales and

disbursements; and
4. Employee files with access levels.
11VAC15-40-490. Security requirements.

A. A network bingo system shall not permit the alteration of

any accounting or significant event information that was
communicated from a point-of-sale terminal without
supervised access controls. In the event financial data is
changed, an automated audit log must be capable of being
produced to document the following:

1. Data element altered;

2. Data element value prior to alteration;
3. Data element value after alteration;

4. Time and date of alteration; and

5. Personnel that performed alteration.

B. A network bingo system must provide password security
or other secure means of ensuring data integrity and enforcing
user permissions for all system components through the
following means:

1. All programs and data files must only be accessible via
the entry of a password that will be known only to
authorized personnel;

2. The network bingo system must have multiple security
access levels to control and restrict different classes;

3. The network bingo system access accounts must be
unique when assigned to the authorized personnel and
shared accounts amongst authorized personnel must not be
allowed;

4. The storage of passwords and PINs must be in_an
encrypted, nonreversible form; and

5. A program or report must be available that will list all
registered users on the network bingo system including
their privilege level.

C. All components of a network bingo system that allow
access to users, other than the player, must have a password
sign-on with at least two-level codes comprising the personal
identification code and a personal password.

1. The personal identification code must have a length of at
least six ASCII characters; and

2. The personal password must have a minimum length of
six alphanumeric characters, which should include at least
one nonalphabetic character.

D. A network bingo system must have the capability to
control potential data corruption that can be created by
multiple simultaneous log-ons by system management
personnel.

1. A network bingo system shall specify which of the
access levels allow for multiple simultaneous sign-ons by
different users and which of the access levels do not allow
for multiple sign-ons, and if multiple sign-ons are possible,
what restrictions, if any, exist; or

2. If a network bingo system does not provide adequate
control, a comprehensive procedural control document
must be drafted for the department's review and approval.

E. Network bingo system software components/modules
shall be verifiable by a secure means at the system level. A
network bingo system shall have the ability to allow for an
independent integrity check of the components/modules from
an outside source and an independent integrity check is
required for all control programs that may affect the integrity
of the network bingo system. This must be accomplished by
being authenticated by a third-party device, which may be
embedded within the network bingo system software or
having an interface or procedure for a third-party application
to_authenticate the component. This integrity check will
provide a means for field verification of the network bingo
system components.

F. A network bingo system may be used to configure and
perform security checks on the point-of-sale terminals,
provided such functions do not affect the security, integrity,
or outcome of any game and meets the requirements set forth
in this chapter regarding program storage devices.

11VAC15-40-500. Randomization.

A. As used in this section, unless the context requires a
different meaning:

"Card position" means the first card dealt, second card
dealt in sequential order.

"Number position” means the first number drawn in
sequential order.

B. A network bingo system shall utilize randomizing
procedures in the creation of network bingo cards.

C. Any random number generation, shuffling, or
randomization of network bingo cards used in connection
with a network bingo system must be by use of a random
number generation application that has successfully passed
standard tests for randomness and unpredictability including
but not limited to:

1. Each card position or number position satisfies the 99%
confidence limit using the standard chi-squared analysis.
"Chi-squared analysis" is the sum of the ratio of the square
difference between the expected result and the observed
result to the expected result.

2. Each card position or number position does not produce
a significant statistic with regard to producing patterns of
occurrences. Each card position or number position will be
considered random if it meets the 99% confidence level
with regard to the "run test" or any similar pattern testing
statistic. The "run test" is a mathematical statistic that
determines the exist